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Argued Nov. 17,1971

Decided April 19" 1972.

Action by Membership Corporation for declaratory judgement that construction ski
resort and recreation area in national game refuge and forest would contravene federal
laws and preliminary and permanent injunctions restraining federal officials from
approving or issuing permits for the project. The United States District Court for the
Northern District of California granted a preliminary injunction and the defendants
appealed.

The United States Court of Appeals, Ninth Circuit, 433 F.2d 24, vacated the injunction
and remanded the case with directions, and certiorari was granted. The Supreme Court,
Mr. Justice Stewart, held that, in absence of allegation that corporation or its members
would be affected in any of their activities or pastimes by the proposed project, the
corporation, which claimed special interest in conservation of natural game refuges and
forests, lacked standing under Administrative Procedure Act to maintain the action.

Affirmed.

Mr. Justice Douglas, Mr. Justice Brennan and Mr. Justice Blackmun filed dissenting
opinions.

Mr. Justice Powell and Mr. Justice Rehnquist took no part in consideration or decision of
the case.

1. Action-13

“Standing to sue” means that the party has sufficient stake in an otherwise justiciable
controversy to obtain judicial resolution of that controversy.

See Publication Words and Phrases for other Judicial constructions and definitions.

2. Action-13

Where party does not rely on any specific statute authorizing invocation of judicial
process, question of his standing to sue depends upon whether he has alleged such
personal stake in the outcome of the controversy as to ensure that dispute sought to be
adjudicated will be presented in an adversary context and in a form historically viewed as
capable of judicial resolution.
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3. Administrative Law and Procedure-65

Where Congress has authorized public officials to perform certain functions according to
law and has provided by statute the judicial review of those actions under certain
circumstances, inquiry as to standing must begin with determination of whether statute in
question authorizes review at behest of the plaintiff.

4. Constitutional Law-55, 56

Congress may not confer jurisdiction on federal courts to render advisory opinions, to
entertain friendly suits or to resolve political questions, because suits of that character are
inconsistent with judicial function under the Constitution, but where dispute is otherwise
justiciable, question whether litigant is proper party to request an adjudication of
particular issue is one within power of Congress to determine. U.S.C.A.Const.art.3 & 1 et
seq.

5. Administrative Law and Procedure-668

“Injury in fact” test for standing to sue under Administrative Procedure Act requires
more than injury to cognizable interest and requires that party seeking review be himself
among the injured. 5.U.S.C.A. & 702.

6. Administrative Law and Procedure-668

Fact of economic injury is what gives a person standing to seek judicial review under a
statute authorizing review of federal agency action, but once review is properly invoked,
that person may argue the public interest in support of his claim that agency has failed to
comply with its statutory mandate.

7. Administrative Law and Procedure-665

Organization may represent its injured members in proceeding for judicial review.

8. Administrative Law and Procedure-668

Organization’s mere interest in a problem, no matter how long standing the interest and
no matter how qualified the organization is in evaluating the problem, is not sufficient by
itself to render the organization “adversely affected” or “aggrieved” with Administrative
Procedure Act providing judicial review for person who suffers legal wrong because of
agency action, or who is adversely affected or aggrieved by agency action. 5 U.S.C.A. &
702. See publication Words and Phrases for other judicial constructions and definitions.

9. Administrative Law and Procedure-668
Requirement that party seeking judicial review of administrative agency’s action must

allege facts showing that he himself adversely affected does not insulate executive action
from judicial review, nor does it prevent any public interests from being protected
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through judicial process, but serves as a rough attempt to put decision as to whether
review will be sought in the hands of those who have a direct stake in the outcome. 5
US.C.A. & 702.

10. Administrative Law and Procedure-668

Organizations or individuals are not entitled to vindicate their own value preferences
through judicial process.

11. Administrative Law and Procedure-668
Declaratory Judgement-292

In absence of allegation that membership corporation or its members would be affected in
any of their activities or pastimes by proposed ski resort and recreation area in national
game and refuge and forest, the corporation, which claimed special interest in
conservation of natural game refuges and forests, lacked standing under Administrative
Procedure Act to maintain action for injunctive relief and declaratory judgement that
proposed development would contravene federal laws. 5 U.S.C.A. 1, 41, 43,45¢ 497,688;
Fed. Rules Civ. Proc. Rule 15,28 U.S.C.A

Syllabu *

Petitioner, a membership corporation with “a special interest in the conservation and
sound maintenance of the national parks, game refuges, and forests of the country”,
brought this suit for a declaratory judgement and injunction to restrain federal officials
from approving an extensive skiing development in the Mineral King Valley in the
Sequoia National Forest. Petitioner relies on S 10 of the Administrative Procedure Act,
which accords judicial review to a “person suffering legal wrong and because of agency
action, or [who is] adversely affected or agency action within the meaning of a relevant
statute”. On the theory that this was a “public’action involving questions as to the use of
natural resources. The Courts of Appeals reversed, holding that the club lacked standing
and not shown irreparable injury.

e The syllabus constitutes no part of the opinion of the Court but has been prepared by
the Reporter of Decisions for the convenience of the reader. See United States v.
Detroit Timber & Lumber Co., 200 U.S.321, 337,26 S.Ct.282, and 287,50 L.Ed.499.

Leland R.Selna, Jr., San Francisco, Cal., for the petitioner.

Sol. Gen. Erwin N. Griswold, for respondents.

Mr. Justice STEWART delivered the opinion of the court.

The Mineral King Valley is a great area of natural beauty nestled in the Sierra Nevada
Mountains in Tulare County, California, adjacent to the Sequoia National Park. It has
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been part of the Sequoia NationalForestsince1926, and is designated as a national game
refuge by special Act of Congress.'

Though once the site of extensive mining activity, Mineral King is now used exclusively
for recreational purposes. Its relative inaccessibility and lack of development have limited
the number of visitors each year, and at the same rime they have preserved of the valley’s
quality as a quasi-widerliness area largely uncluttered by products of civilization.

The United States Forest Service, which is entrusted with the maintenance and
administration of national forests, began in the late 1940’s to give consideration to
Mineral King as a potential site for recreational development.

Prodded by a rapidly increasing demand for skiing facilities, the Forest Service published
a prospectus in 1965, inviting bids from private developers for the construction and
operation of a ski resort that would also serve as a summer recreation area. The proposal
of Walt Disney Enterprises. Inc. was chosen from those of six bidders, and Disney
received a three-year permit to conduct surveys and explorations in the valley in
connection with its preparation of a complete master plan for the resort.

The final Disney plan, approved by the Forest Service in January 1969, outlines a $35
million complex of motels, restaurants, swimming pools, parking lots, and other
structures designed to accommodate 14,000 visitors daily. This complex is to be built on
80 acres of valley floor under a 30-year use permit from the Forest Service. Other
facilities, including ski lifts, ski trails, a cog-assisted railway, and utility installations are
to be constructed on the mountain slopes and other parts of the valley under a revocable
special-use permit. To provide access to the resort, the State of California proposes to
construct a highway 20 miles in length. A section of this road would traverse Sequoia
National Park, as would a proposed high-voltage power line needed to provide electricity
to the resort. Both the highway and the power line require the approval of the Department
of the Interior, which is entrusted with the preservation and maintenance of the national
parks.

Representatives of the Sierra club, who favor maintaining Mineral King largely in its
present state, followed the progress of recreational planning for the valley with close
attention and increasing dismay. They unsuccessfully sought a public hearing on the
proposed development in 1965, and in subsequent correspondence with the officials of
the Forest Service and Department of the interior, they expressed the Club’s objections to
Disney’s plan as a whole and to particular features included in it. In June 1969 the club
filed the present suit in United States District of California, seeking a declaratory
judgement that various aspects of the proposed development contravene federal laws and
regulations governing the preservations of national parks, forests, game refuges” and also

" Act of July 3,1926 s 6,44 stat.821, 16 U.S.C.s 688.

* As analyzed by the District Court, the complain alleged violations of law falling into four categories.
First, it claimed that special —use permits for construction of the resort exceeded the maximum-acreage
limitation placed upon such permits by 16 U.S.C. ss 497, and that the issuance of a “revocable” use permit
beyond the authority of Forest Service. Second, it challenged the proposed permit for the highway through
Sequoia National Park on the grounds that the highway would not serve any of the purposes of the park, in
alleged violation of 16 U.S.C.ss 1, and that it would destroy timber and other natural resources protected by
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seeking preliminary and permanent injunctions restraining the federal officials involved
from granting their approval or issuing permits in connection with the Mineral King
project. The petitioner Sierra Club sued as a membership corporation with “a special
interest in the conservation and the sound maintenance of the national parks, game
refuges and forests of the country,” and invoked the judicial-review provisions of the
Administrative Procedure Act, 5 U.S.C. ss 701 et seq.

After two days of hearings, the District Court granted the requested preliminary
injunction. It rejected the respondent’s challenge to the Sierra Club’s standing to sue, and
determined that the hearing had raised questions “concerning possible excess of statutory
authority, sufficiently substantial and serious to justify a preliminary injunction...” The
respondents appealed, and the court of Appeals for the Ninth Circuit reversed. 433 F.2d
24.With respect to the petitioner’s standing, the court noted that there was “no allegation
in the complaint that members of the State in Sierra Club would be affected by the
actions of [the respondents] other than the fact that the actions are personally displeasing
or distasteful to them”, id, at 33, and concluded:

“We do not believe such club concern without showing of more direct interest can
constitute standing in the legal sense sufficient to challenge the exercise of
responsibilities on behalf of all citizens by two cabinet level officials of the government
acting under Congressional and Constitutional authority.” Id., at 30.

Alternatively, the Court of Appeals held that the Sierra Club had not made an adequate
Showing of irreparable injury and likelihood of success on the merits to justify issuance
of a preliminary injunction. The Court thus vacated the injunction. The Sierra Club filed a
petition for a writ of certiorari, which we granted, 401 U.Y.S.907.91 federal law present.

[1-4] The first question presented is whether the Sierra Club has alleged facts that entitle
it to obtain judicial review of the challenged action. Whether a party has a sufficient
stake in an otherwise justiciable controversy to obtain judicial resolution of that
controversy is what has traditionally been referred to as the question of standing to sue.
Where the party does not rely on any specific statute authorizing invocation of the
judicial process, the question of standing depends upon whether the party has alleged
such a “personal stake in the outcome of the controversy,” Baker v. Carr, 369,U.S.186,
204,82 S.C. 691, 703, 7 L.Ed.2d 633, as to ensure that the “dispute sought to be
adjudicated will be presented in an adversary context and in a form historically viewed
as capable of judicial resolution.” Flast v. Cohen, 392 U.S.83, 101,88,5.Ct.2942, 1953,
20,L.Ed.2d 947. Where, however, Congress has authorized public officials to perform
certain functions according to law, and has provided by statute for judicial review of
those actions under certain circumstances, the inquiry as to the standing must begin with

16 U.S.C.ss 41 and 43. Third, it claimed that the Forest Service and the Department of the Interior had
violated their own regulations by failing to hold adequate public hearings on the proposed project. Finally,
the complaint asserted that 16 U.S.C.s 45c requires specific congressional authorization of a permit for
construction of a power transmission line within the limits of a national park.
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a determination of whether the statute in question authorizes review at the behest of the
plaintiff’?

The Sierra Club relies upon ss 10 of the Administrative Procedure Act (APA), 5
U.S.C.702, which provides:

“ A person suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial
review thereof.”

Early decisions under this statute interpreted the language as adopting the various
formulations of “legal interest” and “legal wrong” then prevailing as constitutional
requirements of standing.* But, in association of Data Processing Service Organizations,
Inc. v. Camp, 397 U.S.150, 90 S.Ct. 832,25 L.Ed.2d 192, decided the same day, we held
more broadly that persons had standing to obtain judicial review of federal agency action
under ss 10 of the APA where they had alleged that the challenged action had caused
them “injury was to an interest” arguably within the zone of interests to be protected or
regulated by the statutes that the agencies were claimed to have violated.’

In Data Processing, the injury claimed by the petitioners consisted of harm to their
competitive position in the computer servicing market through a ruling by the Comp-
troller of the Currency that National Banks might perform data processing services for
their customers. In Barlow, the petitioners were tenant farmers who claimed that certain
regulations of the Secretary of Agriculture adversely affected their economic position vis-
a-vis their landlords. These palpable economic injuries have long been recognized as
sufficient to lay the basis for standing, with or without a specific statutory provision for

* Congress may not confer jurisdiction on Art. III federal courts to render advisory opinions. Muskrat v.
United States. 219 U.S.346.31 S.C. 450,55, L.Ed. 246, or to entertain “friendly” suits. United States v.
Johnson, 319 U.S.306,63 S.Ct.1075,87 L.Ed.1413,or to resolve “political questions”, Luther v. Borden. 7
How, 1,12 L.Ed.581, because suites of this character are inconsistent with the judicial function under Art.
II1. But where a dispute is otherwise justiciable, whether the litigant is a “proper party to request an
adjudication of a particular issue” Flast v. Cohen, 392 U.S.83, 100,88, S.Ct.1942, 1952, 20 L. Ed.2d 947, is
one within the power of Congress to determine. C. f. FCCC v. Sanders Bros. Radio Station, 309. U.S.470,
477,60 S.Ct. 693, 698,84 L.Ed.869: Flast v. Cohen, supra, 392 U.s., at 120,88 s. Ct., at the 1963 (Harlan, J.,
dissenting); Associated industries of New York State v. Ickes, 2 Cir., 134 F2d 694,704.See generally
Berger, Standing to Sue in Public Actions: Is it a Constitutional Requirement?, 78 Yale L .J 816,827 et seq.
(1969) ; Jaffe, The Citizen as Litigant in Public Actions: The Non-Hohfeldian or Ideological Plaintiff, 116
U.Pa. L. Rev.1033(1968)

* See, e.g., Kansas City Powder & Light Co.v Mc. Kay, 96 U.S.App.D.C. 173,281,225 F.2d 924,932: Ove
Gustavsson Contracting Co. Floete, 2 Cir., 278 F.2d 912,914; Duba v. Schuetzle, 8 Cir., 303 F.2d 570,574.
The theory of a “legal interest” is expressed in its extreme forming Alabama Power Co. v. Ickes,302 U.S .
464.479-481,58 S. Ct .300,303-304,82 L.Ed.374. See also Tennessee Electric Power Co.v. TVA, 306 U.S
.118,137-139,59 S.Ct .366,369-370,83 L.Ed.543.

> In deciding this case we do not reach any questions concerning the meaning of the “zone of interests” test
or its possible application to the facts here presented.
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judicial review.® Thus, neither Data Processing nor Barlow addressed itself to the
question, which has arisen with increasing frequency in federal courts in recent years, as
to what must be alleged by persons who claim injury of non economic nature to interests
that are widely shared.” That question is presented in that case.

[5] The injury alleged by the Sierra Club will be incurred entirely by reason of change in
the uses to which Mineral King will put, and the attendant change in the aesthetics and
ecology of the area. Thus, in referring to the road to be built through Sequoia National
Park, the complaint alleged that the development “would destroy or otherwise adversely
affect the scenery, natural and historic objects and wildlife of the park and would impair
the enjoyment of the park for future generations”. We do not question that this type of
harm may amount to an “injury in fact” sufficient to lay the basis for standing under ss 10
of the APA. Aesthetic and environmental well-being, are important ingredients of the
quality of life in our society, and the fact that particular environmental interests are
shared by the many rather than the few does not make them less deserving of legal
protection through the judicial process. But the “injury in fact” test requires more than an
injury to a cognizable interest. It requires that the party seeking review be himself among
the injured.

The Club apparently regarded any allegations of individualized injury as superfluous, on
the theory that this was a “public” action involving questions as to the use of natural
resources, and that the Club’s longstanding concern with and expertise in such matters
were sufficient to give it standing as a “representative of public.” This theory reflects a
misunderstanding of our cases involving so-called “public actions” in the area of
administrative law.

The origin of the theory advanced by the Sierra Club may be traced to a dictum in
Scripps-Howard Radio v. FCC, 316 U.S. 4,62 S.Ct. 875,86 L.Ed. 1229, in which the
license of a radio station in Cincinnati, Ohio, sought a stay of an order of the FCC
allowing another radio station in a nearby city to change its frequency and increase its
range. In discussing its power to grant a stay, the Court noted that “these private litigants
having standing only as representatives of the public interest”. Id., at 14, 62 S.Ct., at 882.
But the observation did not describe the basis upon which the appellant was allowed to
obtain judicial review as a “person aggrieved” within the meaning of the statute involved

6 See, e.g. Hardin v. Kentucky Utilities Co. , 390 U.S. 1,7,88,S.Ct.651,655,19L.Ed.2d 787; Chicago v.
Atchison,T. & S.F.R.Co., 357 U.S 77,83,78 S.Ct. 1063,1067,2 L.Ed.2d 1174; FCC v. Sanders Bros. Radio
Stationa, supra,309 U.S., at 477, 60 S.Ct., 698.

"No question of standing was raised in Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.402,91
S.Ct. 814,28 L.Ed.2d 136. The complaint in that case alleged that the organizational plaintiff represented
members who were “residents of Memphis, Tennessee who use Overton Park as a park land and recreation
area and who have been active since 1964 in efforts to preserve and protect Overton Park as park land and
recreation area.

¥ This approach to the question of standing was adopted by the Court Of Appeals for the second Cirvuit in
Citizens Committee for Hudson Valley v. Volpe. 425 F.2d 97,105:
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in that case,” since Scripps-Howard was clearly “aggrieved” by reason of the economic
injury that it would suffer as a result of the Commission’s action.'® The Court’s statement
was rather, directed to the theory upon which Congress had authorized judicial review of
the Commission’s actions. That theory had been described earlier in FCC v. Sanders
Bros. Radio Station, 309 U.S.470, 477, 60 S.Ct.693, and 698, 84 L.Ed. 869, as follows.

“Congress had some purpose in enacting section 402 (b) 2. It may have been of opinion
that one likely to be financially injured by the issue of license would be the only person
having a sufficient interest to bring to the attention of the appellate court errors of law in
the action of the Commission in granting the license. It is within the power of Congress
to confer such standing to prosecute an appeal.”

[6] Taken together, Sanders and Scripps-Howard thus established a dual proposition: the
fact of economic injury is what gives a person standing to seek judicial review under the
statute, but once review is properly provoked, that the person may argue the public
interest in support of his claim that the agency has failed to comply with its statutory
mandate.'' It was in the latter sense that the “standing” of the appellant in Scripps-
Howard existed only as a “representative of the public interest”. It is in similar sense that
we have used the phrase “private attorney general” to describe the function performed by
persons upon whom Congress has conferred the right to seek judicial review of agency
action. See Data Processing, supra, 397 U.s., at 154,90 S.C., at 830.

The trend of cases arising under the APA and other statutes authorizing judicial review of
federal agency action has been toward recognizing that injuries other than economic harm
are sufficient to bring a person within the meaning of statutory language, and toward
discarding the notion that injury that is widely shared is ipso facto not injury sufficient to
provide the basis for judicial review. '> We noted this development with approval in Data
Processing, 397 U.S., at 154,90 S.C., at 830, in saying that the interest alleged to have

? The statute involved was 402(b) of the Communications Act of 1934,48 Stat.1093.

' This much is clear from the Scripps-Howard Court’s citation of FCC v. Sanders Bros. Radio Station, 309
U.S.470, 60 S.Ct. 693, 84 L.Ed.869, in which the basis for standing was the competitive injury that the
appellee would have suffered by the licensing of another radio station in its listening area.

" The distinction between standing to initiate a review proceeding, and standing to assert the rights of the
public or of the third persons once the proceeding is properly initiated, is discussed in 3 K .Davis,
Administrative Law Treatise ss 22.05-22.07 (1958).

12 See, e.g., Environmental defense Fund, Inc.c.v.Hardin,138 U.S. App. D.C.391, 395,428 F.2d 1093, 1097
(interest in health affected by decision of Secretary of Agriculture refusing to suspend registration of
certain pesticides containing DDT) ; Office of Communication of United Church OF Christ v. FCC, 123
U.S.App.D.C.328,339,359 F.2d 994,1005 (interest of television viewers in the programming of a local
station community planning licensed by FCC); Scenic Hudson Preservation Conf.v. FPC, 2 Cir., 354 F2d
608, 615-616(interests in sesthetics, recreation, and orderly community planning affected by FPC licensing
of a hydro-electric project); Reade v. Ewing, 2Cir., 205 F.2d 630,631-632 (interest of consumers of
oleomargarine in fair labeling of product regulated by Federal Security Administration); Crowther
v.Seaborg, D.C.,312 F.Supp.1205,1212(interest in health and safety of persons residing near the site of a
proposed atomic blast).
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been injured ¢ may reflect ‘aesthetic, conservational, and recreational’. As well as
economic values.” But broadening the categories of injury that may be alleged in support
of standing is different matter from abandoning the requirement that the party seeking
review must himself have suffered an injury.

[7,8] Some courts have indicated a willingness to take this latter step by conferring
standing upon organizations that have demonstrated “an organizational interest in the
problem” of environmental or consumer protection. Environmental defense Fund, Inc.
Hardin, and 138 U.S. App.D.C. 391,395,428 F.2d 1093, 1097." 1t is clear that an
organization whose members are injured may represent those members in a proceeding
for judicial review. See, e.g., NAACP v. Button, 371 U.S.415, 428, 83 S.Ct. 328,335,9
L.Ed 405. But a mere “interest in a problem” no matter how longstanding the interest and
no matter how qualified the organization is in evaluating the problem, is not sufficient by
itself to render the organization “adversely affected” or “aggrieved” within the meaning
of APA. The Sierra Club is a large and long establishment to the cause of protecting our
Nation’s natural heritage from man’s depredations. But if a “special interest” in this
subject were enough to entitle the Sierra Club to commence this litigation, there would
appear to be no objective basis upon which disallow a suit by any other bona fide “special
interest” could initiate such litigation, it is difficult to perceive why any individual citizen
with the same bona fide special interest would not also be entitled to do so.

[9,10] The requirement that a party seeking review must allege facts showing that he
himself adversely affected does not insulate executive action from judicial review, nor
does it prevent any public interests from being protected through the judicial process.' It

1 See Citizens Committee for Hudson Valley v. Volpe, n. 9, supra; Environmental Defense Fund, Inc. v.
Corps of Engineers, D.C.325 F.Supp. 728, 734-736; 1zaak Walton League of America v. St.Clair, D.C. 313
F. Supp. 1312,1317. See also Scenic Hudson Preservation Conf. V.FPC. Supra, 354 F.2d, at 616.

“In order to insure that the Federal Power Commission will adequately protect the public in the aesthetic,
conservational, and recreational aspects of power development, those who by their activities and conduct
have exhibited a special areas, must be held to be included in the class of the “aggrieved” parties under ss
313(b) [of the federal Power Act]”.

In most,if not all, of these cases, at least one party to the proceeding did assert an individualized injury to
itself or, in the case of an organization, to its members.

" In its reply brief, after noting the fact that it might have chosen to assert individualized injury to itself or
to its members as a basis for standing the Sierra Club states:

“ The Government seeks to create a ‘reads I win, tails you lose’ situation in which either the courthouse
door is barred for lack of assertion of a private, unique injury or a preliminary injunction is denied on the
ground that the litigant has advanced private injury which does not warrant an injunction adverse to
competing public interest. Counsel have...aped their case to avoid this trap.”

The short answer to this contention is that the trap does not exist. The test injury in fact goes only to the
question of standing to obtain judicial review. Once this standing is established, the party may assert the
interest of general public in support of his claims for equitable relief. See n.12 and accompanying text,
supra.

221



does give as at least a rough attempt to put a decision as to whether review will be sought
in the hands of those who have direct stake in the outcome. That goal could be
undermined were we are to construe the APA to authorize judicial review at the behest of
organizations or individuals who seek to do more than indicate their own value
preferences through judicial process.'> The principle that the Sierra Club would...us
establish in this case would do...that.

[11] As we conclude that the Court of Appeals was correct in its holding, the Sierra Club
lacked standing to contain this action, we do not reach...other questions presented in the
pe... and we intimate no view on the.... It’s of the complaint. The judgement affirmed....

Mr. Justice POWELL and Mr. Justice REHNQUIST took no part in the consideration
of decision of this case.

Mr. Justice DOUGLAS, dissenting.

I share the views of my brother BLACKMUN and would reverse the judgement below.
The critical question of “standing”'® would be simplified and also put neatly into focus if
we fashioned a federal rule that allowed environmental issues to be litigated before
federal agencies or federal courts in the name of the inanimate object about to be
despoiled, defaced, or invaded by roads and bulldozers and where injury is the subject of
public outrage. Contemporary public concern for protecting nature’s ecological
equilibrium should lead to the conferral of standing upon environmental objects to sue for
their own preservation. See, Should Trees Have Standing? Toward Legal Rights for
Natural Objects, 45 S.Cal.L.Rev.450 (1972). This suit would therefore be more properly
labeled as Mineral King v. Morton.

' Every school boy may be familiar with...exis deToequeville’s famous observation, written in the 1830’s,
that “scarce-...any political question arises in the United States that is not resolved., sooner, or later, into
judicial question.” 1 Democracy in America280 (1945). Less familiar, however, is De Toequeville’s
further observation that judicial review is effective largely because it is not available simply at the beherest
of a partisan faction, but is exercised only to remedy a particular, concrete injury.

“1It will be seen, also, that by leaving it to the private to censure the law, and by intimately uniting the trial
of the law with the trial of an individual, legislation is protected from wanton assault and from the daily
aggressions of the party spirit. The errors of the legislator are exposed only to meet a real want; and it is
always a positive and appreciable fact that must serve as basis of a prosecution.” Id., at 102.

1® See generally Association of data processing Serving Organizations, Inc. v. Camp, 397 U.S .150,90 S.Ct.
827,25 L.Ed.2d 184 (1970); Barlow v. Collins,397 U.S.159,90,S.Ct.832,25 L.Ed.2d192 (1970); Flast v.
Cohen,392 U.S.83,88 S.Ct.1942, 20 L.Ed.2d 947 (1968).See also Mr.Justice Brennan’s separate opinion in
Barlow v. Collins, supra, 397 U.S., at 167,90 S.C.t., at 838. The issue of statutory standing aside, no doubt
exists that “ injury in fact” to “aesthetic” and “conservational” interests is here sufficiently threatened to
satisfy the cease-or-controversy clause. Association of Data Processing Service Organizations, Inc. v.
Camp, supra, 397 U.S., at 1564, 90 S.Ct., 830.
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Inanimate objects are sometimes parties in litigation. A ship has a legal personality, a
fiction found useful for maritime purposes.'” The corporation sole- a creature of
ecclesiastical law- is an accepted adversary and large fortune ride on its cases.'® The
ordinary corporation is a “person” for purposes of the adjudicatory processes, whether it
represents proprietary, spiritual, aesthetic, or charitable causes."

Mineral King is doubtless like other wonders of the Sierra Nevada such as Tuolumne
Meadows and the John Muir Trail. Those who hike it, fish it, hunt it, camp in it, frequent
it, or visit it merely to sit in solitude and wonderment are legitimate spokesmen for it,
whether they may be few or many. Those who have that intimate relation with the
inanimate object about to be injured polluted, or otherwise despoiled are its legitimate
spokesmen.

The Solicitor General, whose views on this subject are in he Appendix to this opinion,
takes a wholly different approach. He considers the problem in terms of “government by
the Judiciary”. With all respect, the problem is to make certain that the inanimate objects,
which are the very core of America’s beauty, have spokesmen before they are destroyed.
It is of course, true that most of them are under the control of a federal or state agency.

The standards given those agencies are usually expressed in terms of the “public
interest”. Yet “public interest” has so many differing shades of meaning as to be quite
meaningless on the environmental front. Congress accordingly has adopted ecological
standards in the National Environmental Policy Act of 1969, Pub.L.91-90, 83 Stat. 852,
42 U.S.C. ss 4321 et seq., and guidelines for agency action have been provided by the

" In rem actions brought to adjudicate libelants ‘interests in vessels are well known in admiralty.G.Gilmore
& C. Black, The Law of Admiralty 31 (1957). But admiralty also permits a salvage action to be brought in
the name of rescuing vessel. The Camanche, 8 Wall.448, 476,19 L.Ed. 397 (1869). And, in collision,
Litigation, the first libeled ship may counterclaim in its own name. The Gylfe v. The Trujillo, 209.F2d 386
(CA2 1954). Our case law has personalized vessels:

“A ship is born when she is launched, and lives so long as her identity is preserved. Prior to her launching
she is a mere congeries of wood and iron...In the baptism of launching she receives her name, and from the
moment her keel touches the water she is transformed....She acquires a personality of her own” Tucker
v.Alexandroff,183 U.S.424,438, 22 S.Ct.195, 201,46 L.Ed.264.

18 At common law, an officeholder, such as a priest or king, and his successors constituted, a corporation
sole, a legal entity distinct from the personality which managed it. Rights and duties were deemed to adhere
to this device rather than to the officeholder in order to provide continuity after the latter retired. American
Courts occasionally revive the notion. E.g., Reid V. Barry, 93 Fla. 849,112 S0.846 (1927), discussed in
recent cases, 12 Minn.L.Rev.295(1928); and in note, 26 Mich .L.Rev.545 (1928); see generally 1
W.Fletcher, Cyclopedia of the Law of Private Corporation ss 50-53(1963) ; 1 P.Potter, Law of Corporations
27 (1881)

" Early jurists considered the Convention Corporation to be a highly artificial entity. Lord Coke opined
that a corporation’s creation “rests only in intendment and consideration of law” Case of Sutton’s Hospital.
77 Eng. Rep.937, 97.. (K.B.1612). Mr.Chief Justice Marshall added that the device is “an artificial being,
invisible, intangible, and existing only in contemplation of law.” Trustees of Dartmouth College v.
Woodward, Whate, 518, 4 L.Ed. 629 (1819). Today, suits in the names of corporations are taken for
granted.
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Council on Environmental Quality of which Russell E. Train is Chairman. See 36 Fed.
Reg.7724.

Yet the pressures on agencies for favorable action one way or the other are enormous.
The suggestion that Congress can stop action which undesirable is true in theory; yet
even Congress is too remote to give meaningful direction and its machinery is too
ponderous to use very often. The federal agencies of which I speak are not venal or
corrupt. But they are notoriously under the control of powerful interests who manipulate
them through advisory committees, or friendly working relations, or who have that
natural affinity with the agency which in time develops between the regulator and the
regulated.20 As early as 1894, Attorney General Olney predicted that regulatory agencies
might become “industry- minded,” as illustrated by his forecast concerning the Interstate
Commerce Commission.

“The Commission is, or can be made, of great use to the rail roads, it satisfies the
popular clamor for a government supervision of railroads, at the same time that
that supervision is almost entirely nominal. Further, the older such a commission
gets to be, the more inclined it will be found to take the business and railroad
view of the things.” M .Josephs on. The Politicos 525 (1938).”

Years later a court of appeals observed, “the recurring question which has plagued public
regulation of industry [is] whether the regulatory agency is unduly oriented toward the
interest of the industry it is designed to regulate, rather than the public interest it is
designed to protect.” Moss v. CAB, 139 U.S.App.D.C.150, and 152,430 £.2D 891, 893.

The voice of the inanimate object, therefore, should not be stilled. That does not mean
that the judiciary takes over the managerial functions from the federal agency. It merely
means that before these priceless bits of Americana (such as a valley, an alpine meadow,
or a lake) are forever lost or are so transformed as to be reduced to the eventual rubble of
our urban environment, the voice of the existing beneficiaries of these environmental
wonders should be heard.

%% The federal budget annually includes about $ 75 million for underwriting about 1,500 advisory
committees attached to various regulatory agencies. These groups are almost exclusively composed of
industry representatives appointed by the President or by the Cabinet members. Although public members
may be on these committees, they are rarely asked to serve. Senator Lee Metcalf warn; “Industry advisory
committees exist inside most important federal agencies, even have offices in some. Legally, their function
is purely as kibitzer, but in practice many have become internal lobbies- printing industry handouts in the
Government Printing Office with taxpayers’ money, and even influencing policies.

Industry committee performs the dual function of stopping government from finding out about corporations
while at the same time helping corporations get inside information about what government is doing.
Sometimes, the same company that an advisory council that obstructs or turns down a government
questionnaire is precisely the company which is withholding information the government needs in order to
enforce a law.” Metcalf, The Vested Oracles: How Industry Regulates Government, 3 The Washington
Monthly, July 1971,p.45. For proceeding conducted by Senator Metcalf exposing these relationships, see
Hearings on S.3067 before the Subcommittee on the Intergovernmental Relations of the Senate Committee
on Government Operations, 91% Cong.,2d Sess.(1970); Hearings on S.1637, S.1964, and S.2064 before the
Subcommittee on Intergovernmental Relations of the Senate Committee on Government Operations, 92d
Cong., 1* Sess.(1971).
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Perhaps they will not win. Perhaps the bulldozers of “progress” will plow under all the
aesthetic wonders of this beautiful land that is not the present question. The sole question
is who has standing to be heard?

APPENDIX TO OPINION OF DOUGLAS J.,

DISSENTING
Extract From Oral Argument of The Solicitor General.

“As far as I know, no case has yet been decided which holds that a plaintiff which merely
asserts that, to quote from the complaint here, its interest would be widely affected and
that ‘it would be aggrieved’ by the acts of the defendant, has standing to raise legal
questions in court.

“But why not? Do not the courts exist to decide legal questions? And are they not the
most impartial and learned agencies that we have in our governmental system? Are there
not many questions that must be decided by the courts? Why should not the courts decide
any question that any citizen wants to raise?

“As the tenor of my argument indicates this raises, I think, a true question, perhaps a
somewhat novel question, in separation of power...

“Ours is not a government but the Judiciary. It is a government of three branches, each of
which was intended to have broad and effective powers subject to checks and balances.
In litigable cases, the courts have great authority. But the Founders also intended that the
congress should have wide powers, and that the Executive Branch should have wide
powers. All these officers have great responsibilities. They are not less sworn that are the
members of this Court to uphold the Constitution of the United States.

“This, I submit, is what really lies behind the standing doctrine, embodied in those
cryptic words ‘case’ and ‘controversy’ in Article III of the constitution.

“Analytically one could have a system of government in which every legal question
arising in the core of government would be decided by the courts. It would note be, I
submit a good system.

“More important, it is not the system which was ordained and established in our
Constitution, as it has been understood for nearly 200 years.

“Over the past 20 or 25 years, there has been a great shift in the decision of legal
questions in our governmental operations in the courts. This has been the result of
continuous whittling away of the numerous doctrines which have been established over
the years, designed to minimize the number of governmental questions which it was the
responsibility of the courts to consider.

“I have already mentioned the most ancient of all: case or controversy, which was early,
relied on to prevent the presentation of feigned issues to the court.
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“But there are many other doctrines, which I cannot go into detail: review-ability,
justiciability, and sovereign immunity, mootness in various aspects, statutes of limitations
in laches, jurisdictional amount, real party in interest, and various questions in relation to
joinder.

“Under all of these headings, limitations which previously existed to minimize the
number of questions decided in courts, have broken down in varying degrees.

“I might also mention the explosion development of class actions, which has thrown
more and more issues into the courts.

“If there is standing in this case, I find it very difficult to think of any legal issue arising
in government which will not have to await one or more decisions of the Court before the
Administrator, sworn to uphold the law, can take any action. I’'m not sure that it’s good
for the courts. I do find myself more and more sure that it is not the kind of allocation of
governmental powers in our tripartite constitutional system that was contemplated by the
Founders.

“I do not suggest that the administrators can act at their whim and without any check at
all. On the contrary, in this area they are subject to continuous check by the Congress.
Congress can stop this development any time it wants to”.

Mr. Justice BRENNAN, Dissenting.

I agree that the Sierra Club has standing for the reasons stated by my Brother
BLACKBURN in Alternative No.2 of his dissent. I therefore would reach the merits.
Since the Court does not do so, however, I simply note agreement with my Brother
BLACKBURN that the merits are substantial.

Rather than pursue the Court has chosen to take by its affirmance of the judgement of the
Court of Appeals, I would adopt one of two alternatives:

1. I would reverse that judgement and, instead, approve the judgement of the District
Court, which recognized standing in the Sierra Club and granted preliminary relief. I
would be willing to do this on condition that the Sierra Club forthwith amends its
complaint to meet the specifications the Court prescribes for standing. If Sierra Club
fails or refuses to take the step, so be it; the case will then collapse. But if it does
amend, the merits will be before the trial court once again. As the court, ante, at 1364
n.2, so clearly reveals the issues on the merits are substantial and deserve resolution.
They assay new ground. They are crucial to the future of Mineral Kind. They raise
important ramifications for the quality of the country’s public land management.
They pose the propriety of the “dual permit” device as a means of avoiding the 80-
acre “recreation and resort” limitation imposed by Congress in 16 U.S.C. ss 497, an
issue that apparently has never been litigated, and is clearly substantial in light of the
congressional expansion of the limitation in 1956 arguably to put teeth into the old,
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unrealistic five acre limitation. In fact, they concern the propriety of 80-acre permit
itself and the consistency of the entire, enormous development with the statutory
purposes of the Sequoia Game Refuge, of which the Valley is a part. In the context of
this particular development, substantial questions are raised about the use of a
national park area for Disney purposes for a new high-speed road and 66,000- volt
power line to serve the complex. Lack of compliance with existing administrative
regulations is also charged. These issues are not shallow or perfunctory.

Alternatively, I would permit an imaginative expansion of our traditional concepts of
standing in order to enable an organization such as the Sierra Club, possessed, as it is,
of pertinent, bona fide, and well-recognized attributes and purposes in the area of
environment, to litigate environmental issues. This incursion upon tradition need not
be very extensive. Certainly, it should be no cause for alarm. It is no more progressive
than was the decision in Data Processing itself. It need only recognized the interest of
one who has a provable, sincere, dedicated, and established status. We need not fear
that Pandora’s box will be opened or that there will be no limit to the number of those
who desire to participate in environmental litigation. The courts will exercise
appropriate restraints just as they have exercised them in the past. Who would have
suspected 20 years ago that the concepts of standing enunciated in Data Processing
and Barlow would be the measure for today And Mr. Justice DOUGLAS, in his
eloquent opinion, has imaginatively suggested another means and one, in its own
way, with obvious, appropriate, and self-imposed limitations as to standing. As I read
what he has written, he makes only one addition to the customary criteria (the
existence of a genuine dispute; the assurance of adversariness; and a conviction that
the party whose standing is challenged will adequately represent the interest he
asserts), that is, that the litigant be one who speaks knowingly for the environmental
values he asserts.

I make two passing references:

1.

The first relates to the Disney figures presented to use. The complex, the Court notes,
will accommodate 14,000 visitors a day (3,100 overnight; some 800 employees; 10
restaurants; 20 ski lifts). The State of California has proposed to build a new road
from Hammond to Mineral King. That road, to the extent of 9.2 miles, is to traverse
Sequoia National Park. It will have only two lanes, with occasional passing areas, but
it will be capable, it is said, of accommodating 700-800 vehicles per hour and peak of
1,200 per hour. We are told that the State has agreed not to seek any further
improvement in road access through the park.

If we assume that the 14,000 daily visitors come by automobile (rather than by
helicopter or bus or other known or unknown means) and that each visiting
automobile carries four passengers (an assumption, I am sure that is far too
optimistic), those 14,000 visitors will move in 3,500 vehicles. If we confine their
movement (as I think we properly may for this mountain area) to 12 hours out of the
daily 24, the 3,500 automobiles will pass any given point on the two-lane road at the
rate of about 300 per hour. This amounts to five vehicles per minute, or an average of
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one every 12 seconds. This frequency is further increased to one every six seconds
when the necessary return traffic along that same two-lane road is considered. And
this does not include service vehicles and employees’ cars. Is this the way we
perpetuate the wilderness and its beauty, solitude, and quiet?

The second relates to the fairly obvious fact that any resident of the Mineral King
area- the real “user” — is an unlikely adversary for this Disney-governmental project.
He naturally will be inclined to regard the situation as one that should benefit him
economically.
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CALVERT CLIFFS COORDINATING COMMITIES INC.
VERSUS
ATOMIC ENERGY COMMISION
US COURT of Appeals DC Circuit, 1971.
Duty of Federal Agencies to consider environmental values in their daily operations.

An action was brought alleging that the Atomic Energy Commission failed to comply
with the demands of the national environmental policy act requiring the commission to
give consideration to environmental factors.

NEPA prescribed certain procedural measures to ensure that values are respected. The
petitioners alleged that the rules adopted by the atomic Energy Commission to govern
consideration of environmental matters do not confirm to the rigours demanded by
NEPA. The commission contended that the vagueness of the NEPA mandate and
delegation left room from discretion and the challenged by the petitioners fall within the
broad scope of the act.

Held:

1. NEPA makes environmental protection a part of the mandate of every federal agency
and department; federal agencies and department; federal agencies and departments
must “consider” environmental issues as they consider other matters with in their
mandates.

2. The Commission’s rules did not comply with congressional policy enunciated in
NEPA.
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CALVERT CLIFFS' COORDINATING COMMITTEE, INC., ET AL.==
PETITIONERS,

VERSUS
UNITED STATES ATOMIC ENERGY COMMISSION

AND UNITED STATES OF
AMERICA, RESPONDENTS,

BALTIMORE GAS AND ELECTRIC COMPANY, INTERVENOR
Nos. 24839, 24871

UNITED STATES COURT OF APPEAL FOR THE DISTRICT OF COLUMBIA
CIRCUIT

146 U.S. App. D.C. 33; 449 F.2d 1109; 1971 U.S. App. LEXIS 8779; 2 ERC (BNA)
1779; 17 AL.R. Fed. 1; 1 ELR 20346

April 16, 1971, Argued
July 23, 1971, Decided

DISPOSITION:
Remanded for Proceedings Consistent with this Opinion.

CORE TERMS: environmental, license, certification, fullest, water quality, balancing,
staff, detailed statement, alteration, environmental quality, operating license, federal
government, water, environmental protection, environmental impact, practicable,
recommendation, federal agencies, proposed action, effective date, abdication, guidelines,
accompany, environmental damage, national policy, review process, appendix, insure,
federal action, regulations

JUDGES: Wright, Tamm and Robinson, Circuit Judges,

OPINION BY: WRIGHT

OPINION: J. SKELLY WRIGHT, Circuit Judge:

These cases are only the beginning of what promises to become a flood of new litigation-
litigation seeking judicial assistance in protecting-g our natural environment. Several
recently enacted statutes attest to the commitment of the Government to control, at long

last, the destructive engine of material "progress.”1 But it remains to be seen whether the
promise of this legislation will become a reality. Therein lies the judicial role. In these

! Environmental Quality Improvement Act of 1970, 42 D.S.CA. §§ 4371-4374 (1971 Pocket Part); Water
and Environmental Quality Improvement Act of 1970, Pub. L. 91-224, 91st Cong., 2d Sess. (1970), 84 Stat.
91.
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cases, we must for the first time interpret the broadest and perhaps most important of the
recent statutes: the National Environmental Policy Act of 1969 (NEPA).> We must assess
claims that one of the agencies charged with its administration has failed to live up to the
congressional mandate. Our duty, in short, is to see that important legislative purposes,
heralded in the halls of Congress, are not lost or misdirected in the vast hallways of the
federal bureaucracy.

NEPA, like so much other reform legislation of the last 40 years, is cast in terms of a
general mandate and broad delegation of authority to new and old administrative
agencies. It takes the major step of requiring all federal agencies to consider values of
environmental preservation in their spheres of activity, and it prescribes certain
procedural measures to ensure that those values are in fact fully respected. Petitioners
argue that rules recently adopted by the Atomic Energy Commission to govern
consideration of environmental matters fail to satisfy the rigor demanded by NEPA. The
Commission, on the other hand, contends that the vagueness of the NEPA mandate and
delegation leaves much room for discretion and that the rules challenged by petitioners
fall well within the broad scope of the Act. We find the policies embodied in NEPA to be
a good deal clearer and more demanding than does the Commission. We conclude that
the Commission's procedural rules do not comply with the congressional policy. Hence
we remand these cases for further rule making.

We begin our analysis with an examination of NEPA's structure and approach and of the
Atomic Energy Commission rules which are said to conflict with the requirements of the
Act. The relevant portion of NEPA is Title I, consisting of five sections’

Section 101 sets forth the Act's basic substantive policy: that the federal government
“uses all practicable means and measures" to protect environmental values. Congress did
not establish environmental protection as an exclusive goal; rather, it desired a reordering
of priorities, so that environmental costs and benefits will assume their proper place along
with other considerations. In Section 101(b), imposing an explicit duty on federal
officials, the Act provides that "it is the continuing responsibility of the Federal Gov-
ernment to use all practicable means, consistent with other essential considerations of
national policy," to avoid environmental degradation, preserve "historic, cultural, and
natural" resources and promote "the widest range of beneficial uses of the environment
without undesirable and unintended consequences."

Thus the general substantive policy of the Act is a flexible one. It leaves room for a
responsible exercise of discretion and may not require particular substantive results in
particular problematic instances. However, the Act also contains very important
"procedural" provisions-provisions which are designed to see that all federal agencies do
in fact exercise the substantive discretion given them. These provisions are not highly
flexible. Indeed, they establish a strict standard of compliance.

242 U.S.CA. § 4321 et seq. (1971 Pocket Part).
* The full text of Title I is printed as an appendix to this opinion.

231



NEPA, first of all, makes environmental protection a part of the mandate of every federal
agency and department. The Atomic Energy Commission, for example, had continually
asserted, prior to NEPA, that it had no statutory authority to concern itself with the
adverse environmental effects of its actions.” Now, however, its hands are no longer tied.
It is not only permitted, but compelled, to take environmental values into account.
Perhaps the greatest importance of NEPA is to require the Atomic Energy Commission
and other agencies to consider environmental issues just as they consider other matters
within their mandates. This compulsion is most plainly stated in Section 102. There,
"Congress authorizes and directs that, to the fullest extent possible: (1) the policies,
regulations, and public laws of the United States shall be interpreted and administered in
accordance with the policies set forth in this Act." Congress also "authorizes and directs"
that "(2) all agencies of the Federal Government shall" follow certain rigorous procedures
in considering environmental values.’ Senator Jackson, [*1113] NEPA's principal
sponsor, stated that "no agency will [now] be able to maintain that it has no mandate or
no requirement to consider the environmental consequences of its actions."® He char-
acterized the requirements of Section [02 as "action-forcing" and stated that "otherwise,
these lofty declarations [in Section 101] are nothing more than that."’

* Before the enactment of NEPA, the Commission did recognize its separate statutory mandate to consider
the specific radiological hazards caused by its actions; but it argued that it could not consider broader
environmental impacts. Its position was upheld in State of New Hampshire v. Atomic Energy Commission,
I Cir., 406 F.2d 170, cert. denied, 395 U.S. 962, 89 S. Ct. 2100,23 L. Ed. 2d 748 (1969).

> Only once-in § 102(2) (B)-does the Act state, in terms, that federal agencies must give full
"consideration" to environmental impact as part of their decision making processes. However, a
requirement of consideration is clearly implicit in the substantive mandate of § 10 I, in the requirement of
§ 102(1) that all laws and regulations be "interpreted and administered" in accord with that mandate, and in
the other specific procedural measures compelled by § 102(2). The only circuit to interpret NEPA to date
has said that "this Act essentially states that every federal agency shall consider ecological factors when
dealing with activities which may have an impact on man's environment."

Zabel v. Tabb, 5 Cir., 430 F.2d 199,211 (1970). Thus a purely mechanical compliance with the particular
measures required in § 102 (2) (C) & (0) will not satisfy the Act if they do not amount to full good faith
consideration of the environment. See text at page 1116 infra. The requirements of § 102(2) must not be
read so narrowly as to erase the general import of §§ 101, 102(1) and 102(2) (A) & (B).

On April 23, 1971, the Council on Environmental Quality-established by NEPA-issued guidelines for
federal agencies on compliance with the Act. 36 Fed. Reg. 7723 (April 23, 1971). The Council stated that
"the objective of section 102(2) (C) of the Act and of these guidelines is to build into the agency decision
making process an appropriate and careful consideration of the environmental aspects of proposed action *
** " 1d. at 7724.

6 Hearings on S. 1075, S. 237 and S. 1752 Before Senate Committee on Interior and Insular Affairs, 91st
Cong., st Sess. 206 (1969). Just before the Senate finally approved NEPA, Senator Jackson said on the
floor that the Act "directs all agencies to assure consideration of the environmental impact of their actions
in decision making." 115 Cong.Rec. (Part 30) 40416 (1969).

7 Hearings on S. 1075, supra Note 6, at 116. Again, the Senator reemphasized his point on the floor of the
Senate, saying: "To insure that the policies and goals defined in this act are infused into the ongoing
programs and actions of the Federal Government, the act also established some important 'action-forcing'
procedures." 115 Cong.Rec. (Part 30) at 40416. The Senate Committee on Interior and Insular Affairs
Committee Report on NEPA also stressed the importance of the "action-forcing" provisions which require
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The sort of consideration of environmental values which NEPA compels is clarified in
Section 102(2) (A) and (B). In general, all agencies must use a "systematic, interdis-
ciplinary approach" to environmental planning and evaluation "in decision-making which
may have an impact on man's environment" In order to include all possible environmental
factors in the decisional equation, agencies must "identify and develop methods and
procedures * * * which will insure that presently unquantified environmental amenities
and values may be given appropriate consideration in decision-making along with
economic and technical considerations."”® "Environmental amenities" will often be in
conflict with "economic and technical considerations." To "consider" the former "along
with" the latter must involve a balancing process. In some instances environmental costs
may outweigh economic and technical benefits and in other instances they may not. But
NEPA nglandates a rather finely tuned and "systematic" balancing analysis in each
instance.

To ensure that the balancing analysis is carried out and given full effect, Section 102(2)
(C) requires that responsible officials of all agencies prepare a "detailed statement"
covering the impact of particular actions on the environment, the environmental costs
which might be avoided, and alternative measures which might alter the cost benefit
equation. The apparent purpose of the "detailed statement" is to aid in the agencies' own
decision-making process and to advise other interested agencies and the public of the
environmental consequences of planned federal action. Beyond the "detailed statement,"
Section 102(2) (0) requires all agencies specifically to "study, develop, and describe
appropriate alternatives to recommended courses of action in any proposal which
involves unresolved conflicts concerning alternative uses of available resources." This
requirement, like the "detailed statement" requirement, seeks to ensure that each agency
decision maker has before him and takes into proper account all possible approaches to a

full and rigorous consideration of environmental

¥ The word "appropriate” in § 102(2) (B) cannot be interpreted to blunt the thrust of the whole Act or to
give agencies broad discretion to downplay environmental factors in their decision making processes. The
Act requires consideration "appropriate" to the problem of protecting our threatened environment, not
consideration "appropriate" to the whims habits or other particular concerns of federal agencies. See Note 5
supra.

? Senator Jackson specifically recognized the requirement of a balancing judgment. He said on the floor of
the Senate: "Subsection 102(b) requires the development of procedures designed to insure that all relevant
environmental values and amenities are considered in the calculus of project development and
decisionmaking. Subsection 102(c) establishes a procedure designed to insure that in instances where a
proposed major Federal action would have a significant impact on the environment that the impact has in
fact been considered, that any adverse effects which cannot be avoided are justified by some other stated
consideration of national policy, that short-term uses are consistent with long-term productivity, and that
any irreversible and irretrievable commitments of resources are warranted." 115 Cong.Rec. (Part 21) 29055
(1969).
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particular project (including total abandonment of the project) which would alter the
environmental impact and the cost benefit balance. Only in that fashion is it likely that
the most intelligent, optimally beneficial decision will ultimately be made. Moreover, by
compelling a formal "detailed statement" and a description of alternatives, NEPA
provides evidence that the mandated decision making process has in fact taken place and,
most importantly, allows those removed from the initial process to evaluate and balance
the factors on their own.

Of course, all of these Section 102 duties are qualified by the phrase "to the fullest extent
possible." We must stress as forcefully as possible that this language does not provide an
escape hatch for foot-dragging agencies; it does not make NEPA's procedural
requirements somehow "discretionary." Congress did not intend the Act to be such a
paper tiger. Indeed, the requirement of environmental consideration "to the fullest extent
possible" sets a high standard for the agencies, a standard which must be rigorously
enforced by the reviewing courts.

Unlike the substantive duties of Section 101 (h), which require agencies to "use all
practicable means consistent with other essential considerations," the procedural duties of
Section 102 must be fulfilled to the "fullest extent possible."10 This contrast, in itself, is
revealing. But the dispositive factor in our interpretation is the expressed views of the
Senate and House conferees who wrote the "fullest extent possible" language into NEPA.

They stated:"'

'The purpose of the new language is to make it clear that each agency of
the Federal Government shall comply with the directives set out in
[Section 102(2)] unless the existing law applicable to such agency's op-
erations expressly prohibits or makes full compliance with one of the
directives impossible. Thus, it is the intent of the conferees that the
provision 'to the fullest extent possible' shall not be used by any Federal
agency as a means of avoiding compliance with the directives set out in
section 102. Rather, the language in section 102 is intended to assure that
all agencies of the Federal Government shall comply with the directives
set out in said section 'to the fullest extent possible' under their statutory
authorizations and that no agency shall utilize an excessively narrow
construction of its existing statutory authorizations to avoid compliance."

Thus the Section 102 duties are not inherently flexible. They must be complied with to

' The Commission, arguing before this court, has mistakenly confused the two standards using the §
101(b) language to suggest that it has broad discretion in performance of § 102 procedural duties. We stress
the necessity to separate the two, substantive and procedural, standards. See text at page 1128 infra.

" The Senators’ views are contained in “Major Changes in S.1075 as passed by the Senate”, 115
Cong.Rec.( Part 30) at 40418. The Representatives’ views are contained in a separate filed statement filed
with the Conference Report, 115 Cong.Rec.( Part 29) 39703 (1969).
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the fullest extent, unless there is a clear conflict of statutory authority.12 Considerations of
administrative difficulty, delay or economic, cost will not suffice to strip the section of its
fundamental importance.

We conclude, then, that Section 102 of NEPA mandates a particular sort of careful and
informed decision-making process arid creates judicially enforceable duties. The re-
viewing courts probably cannot reverse a substantive decision on its merits, under
Section 101, unless it be shown that the actual balance of costs and benefits that was
struck was arbitrary or clearly gave insufficient weight to environmental values. But if
the decision was reached procedurally without individualized consideration and
balancing of environmental factors conducted fully and in good faith-it is the
responsibility of the courts to reverse. As one District Court has said of Section 102
requirements:

"It is hard to imagine a clearer or stronger mandate to the Courts.”"

2 Section 104 of NEPA provides that the Act does not eliminate any duties already imposed by other
"specific statutory obligations." Only when such specific obligations conflict with NEPA do agencies have
a right under § 104 and the "fullest extent possible" language to dilute their compliance with the full letter
and spirit of the Act. See text at page 1123 infra. Sections 103 and 105 also support the general
interpretation that the "fullest extent possible" language exempts agencies from full compliance only when
there is a conflict of statutory obligations. Section 103 provides for agency review of existing obligations in
order to discover and, if possible, correct any conflicts. See text at pages 1020-1021 infra. And § 105
provides that "the policies and goals set forth in this Act are supplementary to those set forth in existing
authorizations of Federal agencies. "The report of the House conferees states that § 105 "does not obviate
the requirement that the Federal agencies conduct their activities in accordance with the provisions of this
bill unless to do so would clearly violate their existing statutory obligations." 115 Cong.Rev. (Part 29) at
39703. The section-by-section analysis by the Senate conferees makes exactly the same point in slightly
different language. 115 Cong.Rec. (Part 30) at 40418. The guidelines published by the Council on
Environmental Quality state that "the phrase 'to the fullest extent possible' is meant to make clear that each
agency of the Federal Government shall comply with the requirement unless existing law applicable to the
agency's operations expressly prohibits or makes compliance impossible." 36 Fed.Reg at 7724.

13 Texas Committee on Natural Resources v. United States, W.D.Tex., I Envir. Rpts-Cas. 1303, 1304
(1970). A few of the courts, which have considered NEPA to date, have made statements stressing the
discretionary aspects of the Act. See, e.g., Pennsylvania Environmental Council v. Bartlett, M.D.Pa., 315 F.
Supp. 238 (1970); Bucklein v. Volpe, N.D.Cal., 2 Envir. Rpts-Cas. 1082, 1083 (1970). The Commission
and intervenors rely upon these statements quite heavily. However, their reliance is misplaced, since the
courts in question were not referring to the procedural duties created by NEPA. Rather, they were
concerned with the Act's substantive goals or with such peripheral matters as retroactive application of the
Act.

The general interpretation of NEPA, which we outline in text at page 1112 supra, is fully supported by the
scholarly commentary. See, e.g., Donovan, The Federal Government and Environmental Control:
Administrative Reform on the Executive Level, 12 B.C.Ind. & Com.LRev. 541 (1971); Hanks & Hanks, An
Environmental Bill of Rights: The Citizen Suit and the National Environmental Policy Act of 1969, 24
Rutg. Rev. 231 (1970); Sive, Some Thoughts of an Environmental Lawyer in the Wilderness of
Administrative Law, 70 Colum. LRev. 612, 643-650 (1970); Peterson, An Analysis of Title I of the
National Environmental Policy Act of 1969, I Envir.LRptr. 50035 (1971); Yannacone, National Environ-
mental Policy Act of 1969, I Envir.Law 8 (1970); Note, The National Environmental Policy Act: A Sheep
in Wolf's Clothing?, 37 Brooklyn LRev. 139 (1970).
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In the cases before us now, we do not have to review a particular decision by the Atomic
Energy Commission granting a construction permit or an operating license. Rather, we
must review the Commission's recently promulgated rules which govern consideration of
environmental values in all such individual decisions.'*The rules were devised strictly in
order to comply with the NEPA procedural requirements-but petitioners argue that they
fall far short of the congressional mandate.

The period of the rules gestation does not indicate over enthusiasm on the Commission's
part. NEPA went into effect on January I, 1970. On April 2, 1970-three months later-the
Commission issued its first, short policy statement on implementation of the Act's
procedural provisions."” After another span of two months, the Commission published a
notice of proposed rule making in the Federal Register.16 Petitioners submitted substantial
comments critical of the proposed rules. Finally, on December 3, 1970, the Commission
terminated its long rule making proceeding by issuing a formal amendment, labeled
Appendix D, to its governing regulations. '’ Appendix D is a somewhat revised version
of the earlier proposal and, at last, commits the Commission to consider environmental
impact in its decision making process.

The procedure for environmental study and consideration set up by the Appendix D rules
is as follows: Each applicant for an initial construction permit must submit to the
Commission his own "environmental report," presenting his assessment of the
environmental impact of the planned facility and possible alternatives, which would alter
the impact. When construction is completed and the applicant applies for a license to
operate the new facility, he must again submit an "environmental report" noting any
factors which have changed since the original report. At each stage, the Commission's
regulatory staff must take the applicant's report and prepare its own "detailed statement”
of environmental costs, benefits and alternatives. The statement will then be circulated to
other interested and responsible agencies and made available to the public. After
comments are received from those sources, the staff must prepare a final "detailed
statement" and make a final recommendation on the application for a construction permit
or operating license.

Up to this point in the Appendix D rules petitioners have raised no challenge. However,

4 In Case No. 24,871, petitioners attack four aspects of the Commission's rules, which are outlined in text.
In Case No. 24,839, they challenge a particular application of the rules in the granting of a particular
construction permit-that for the Calvert Cliffs Nuclear Power Plant. However, their challenge consists
largely of an attack on the substance of one aspect of the rules also attacked in Case No. 24,871. Thus we
are able to resolve both cases together, and our remand to the Commission for further rule making includes
a remand for further consideration relating to the Calvert Cliffs Plant in Case No. 24,839. See Part V of this
opinion, infra.

1335 Fed.Reg. 5463 (April 2, 1970).

135 Fed.Reg. 8594 (June 3, 1970).

1735 Fed.Reg. 18469 (December 4, 1970). The version of the rules finally adopted is now printed in 10
C.F.R. § 50, App. D, pp. 246-250 (1971).
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they do attack four other, specific parts of the rules, which, they say, violate the
requirements of Section 102 of NEPA. Each of these parts in some way limits full
consideration and individualized balancing of environmental values in the Commission's
decision making process. (I) Although environmental factors must be considered by the
agency's regulatory staff under the rules, such factors need not be considered by the
hearing board conducting an independent review of staff recommendations, unless
affirmatively raised by outside parties or staff members. (2) Another part of the
procedural rules prohibits any such party from raising nonradiological environmental
issues at any hearing if the notice for that hearing appeared in the Federal Register before
March 4, 1971. (3) Moreover, the hearing board is prohibited from conducting an
independent evaluation and balancing of certain environmental factors if other
responsible agencies have already certified that their own environmental standards are
satisfied by the proposed federal action. (4) Finally, the Commission's rules provide that
when a construction permit for a facility has been issued before NEPA compliance was
required and when an operating license has yet to be [** 19] issued, the agency will not
formally consider environmental factors or require modifications in the proposed facility
until the time of the issuance of the operating license. Each of these parts of the
Commission's rules will be described at greater length and evaluated under NEPA in the
following sections of this opinion.

NEPA makes only one specific reference to consideration of environmental values in
agency review processes. Section 102(2) (C) provides that copies of the staff's "detailed
statement" and comments thereon "shall accompany the proposal through the existing
agency review processes." The Atomic Energy Commission's rules may seem in technical
compliance with the letter of that provision. They state:
“12. If any party to a proceeding * * * raises any [environmental] issue the
Applicant's Environmental Report and the Detailed Statement will be offered in
evidence. The atomic safety and licensing board will make findings of fact on,
and resolve the matters in controversy among the parties with regard to those
issues. Depending on the resolution of those issues, the permit or license may be
granted, denied, or appropriately conditioned to protect environmental values.

"13. When no party to a proceeding * * * raises any [environmental] issue such
issues will not be considered by the atomic safety and licensing board. Under such
circumstances, although the Applicant's Environmental Report, comments
thereon, and the Detailed Statement will accompany the application through the
Commission's review processes, they will not be received in evidence, and the
Commission's responsibilities under the National Environmental Policy Act of
1969 will be carried out in toto outside the hearing process."'®

The question here is whether the Commission is correct in thinking that its NEPA
responsibilities may "be carried out in toto outside the hearing process" whether it is
enough that environmental data and evaluations merely "accompany" an application
through the review process, but receive no consideration whatever from the hearing
board.

" JOCF.R.§50,App.D,at249.
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We believe that the Commission's crabbed interpretation of NEPA makes a mockery of
the Act. What possible purpose could there be in the Section 102 (2) (C) requirement
(that the "detailed statement" accompany proposals through agency review processes) if
"accompany" means no more than physical proximity-mandating no more than the
physical act of passing certain folders and papers, unopened, to reviewing officials along
with other folders and papers? What possible purpose could there be in requiring the
"detailed statement" to be before hearing boards, if the boards are free to ignore entirely
the contents of the statement? NEPA was meant to do more than regulate the flow of
papers in the federal bureaucracy. The word "accompany" in Section 102(2) (C) must not
be read so narrowly as to make the Act ludicrous. It must, rather, be read to indicate a
congressional intent that environmental factors, as compiled in the "detailed statement,"
be considered through agency review processes.'’

Beyond Section 102(2) (C), NEPA requires that agencies consider the environmental
impact of their actions "to the fullest extent possible." The Act is addressed to agencies as
a whole, not only to their professional staffs. Compliance to the "fullest" possible extent
would seem to demand that environmental issues be considered at every important stage
in the decision making process concerning a particular action-at every stage where an
overall balancing of environmental and non-environmental factors is appropriate and
where alterations might be made in the proposed action to minimize environmental costs.
Of course, consideration, which is entirely duplicative, is not necessarily required. But
independent review of staff proposals by hearing boards is hardly a duplicative function.
A truly independent review provides a crucial check on the staff's recommendations. The
Commission's hearing boards automatically consider non-environmental factors, even
though they have been previously studied by the staff. Clearly, the review process is an
appropriate stage at which to balance conflicting factors against one another. And, just as
clearly, it provides an important opportunity to reject or significantly modify the staff's
recommended action. Environmental factors, therefore, should not be singled out and
excluded, at this stage, from the proper balance of values envisioned by NEPA.

The Commission's regulations provide that in an uncontested proceeding the hearing
board shall on its own "determine whether the application and the "record of the
proceeding contain sufficient information, and the review of the application by the
Commission's regulatory staff has been adequate, to support affirmative findings on"
various non environmental factors.”’ NEPA requires at least as much automatic

' The guidelines issued by the Council on Environmental Quality emphasize the importance of

consideration of alternatives to staff recommendations during the agency review process: "A rigorous
exploration and objective evaluation of alternative actions that might avoid some or all of the adverse
environmental effects is essential. Sufficient analysis of such alternatives and their costs and impact on the
environment should accompany the proposed action through the agency review process in order not to
foreclose prematurely options which might have less detrimental effects" 36 Fed.Reg. at 7725. The Council
also states that an objective of its guidelines is "to assist agencies in implementing not only the letter, but
the spirit, of the Act" Id. at 7724.

210 C.F.R. § 2.104(b) (2) (1971).
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consideration of environmental factors. In uncontested hearings, the board need not
necessarily go over the same ground covered in the "detailed statement." But it must at
least examine the statement carefully to determine whether "the review * * * by the
Commission's regulatory staff has been adequate." And it must independently consider
the final balance among conflicting factors that is struck in the staff's recommendation.

The rationale of the Commission's limitation of environmental issues to hearings in
which parties affirmatively raise those issues may have been one of economy. It may
have been supposed that, whenever there are serious environmental costs overlooked or
uncorrected by the staff, some party will intervene to bring those costs to the hearing
board's attention. Of course, independent review of the "detailed statement" and
independent balancing of factors in an uncontested hearing will take some time. If it is
done properly, it will take a significant amount of time. But all of the NEPA procedures
take time. Such administrative costs are not enough to undercut the Act's requirement that
environmental protection be considered "to the fullest extent possible," see text at page
1114, supra. It is, moreover, unrealistic to assume that there will always be an intervener
with the information, energy and money required to challenge a staff recommendation,
which ignores environmental costs. NEPA establishes environmental protection as an
integral part of the Atomic Energy Commission's basic mandate. The primary
responsibility for fulfilling that mandate lies with the Commission. Its responsibility is
not simply to sit back, like an umpire, and resolve adversary contentions at the hearing
stage. Rather, it must itself take the initiative of considering environmental values at
every distinctive and comprehensive stage of the process beyond the staff's evaluation
and recommendation.”'

Congress passed the final version of NEPA in late 1969, and the Act went into full effect
on January 1, 1970. Yet the Atomic Energy Commission's rules prohibit any con-
sideration of environmental issues by its hearing boards at proceedings officially noticed
before March 4, 1971.%*This is 14 months after the effective date of NEPA. And the
hearings affected may go on for as much as a year longer until final action is taken. The

! In recent years, the courts have become increasingly strict in requiring that federal agencies live up to
their mandates to consider the public interest. They have become increasingly impatient with agencies,
which attempt to avoid or dilute their statutorily imposed role as protectors of public interest values beyond
the narrow concerns of industries being regulated. See, e.g., Udall v. FPC, 387 U.S. 428, 87 S. Ct. 1712, 18
L. Ed. 2d 869 (1967); Environmental Defense Fund, Inc. v. Ruckelshaus, 142 U.S.App.D.C. 74, 439 F.2d
584 (1971); Moss v. C. A. B., 139 U.S.App.D.c. 150,430 F.2d 891 (1970); Environmental Defense Fund,
Inc. v. U. S. Dept. of H. E. & W, 138 U.S.App.D.C. 381, 428 F.2d 1083 (1970). In commenting on the
Atomic Energy Commission's pre-NEPA duty to consider health and safety matters, the Supreme Court
said "the responsibility for safeguarding that health and safety belongs under the statute to the
Commission." Power Reactor Development Co. v. International Union of Elec., Radio and Mach. Workers,
367 U.S. 396,404,81 S. Ct. 1529, 1533,6 L. Ed. 2d 924 (1961). The Second Circuit has made the same
point regarding the Federal Power Commission: "In this case, as in many others, the Commission has
claimed to be the representative of the public interest. This role does not permit it to act as an umpire
blandly calling balls and strikes for adversaries appearing before it; the right of the public must receive
active and affirmative protection at the hands of the Commission." Scenic Hudson Preservation Conference
v. FPC, 2 Cir., 354 F.2d 608,620 (1965).

2210 C.F.R. § 50, App. D, at 249.
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result is that the Commission, without full NEPA compliance, may take major federal
actions having a significant environmental impact more than two years after the Act's
effective date. In view of the importance of environmental consideration during the
agency review process, see Part II supra, such a time lag is shocking.

The Commission explained that its very long time lag was intended "to provide an
orderly period of transition in the conduct of the Commission’s regulatory proceedings
and to avoid unreasonable delays in the construction and operation of nuclear power
plants urgently needed to meet the national requirements for electric power."” Before
this court, it has claimed authority for its action, arguing that "the statute did not lay
down detailed guidelines and inflexible timetables for its implementation; and we find in
it no bar to agency provisions which are designed to accommodate transitional imple-
mentation problems."**

Again, the Commission's approach to statutory interpretation is strange indeed-so strange
that it seems to reveal a rather thoroughgoing reluctance to meet the NEPA procedural
obligations in the agency review process, the stage at which deliberation is most open to
public examination and subject to the participation of public interveners. The Act, it is
true, lacks an "inflexible timetable” for its implementation. But it does have a clear
effective date, consistently enforced [**28] by reviewing courts up to now. Every federal
court having faced the issues has held that the procedural requirements of NEPA must be
met in order to uphold federal action taken after January 1, 1970.”° The absence of a
"timetable" for compliance has never been held sufficient, in itself, to put off the date on
which a congressional mandate takes effect. The absence of a "timetable," rather,
indicates that compliance is required forthwith.

The only part of the Act which even implies that implementation may be subject, in some
cases, to some significant delay is Section 103. There, Congress provided that all
agencies must review "their present statutory authority, administrative regulations, and
current policies and procedures for the purpose of determining whether there are any
deficiencies or inconsistencies therein which prohibit full compliance" with NEPA.
Agencies finding some such insuperable difficulty are obliged to "propose to the
President not later than July 1, 1971, such measures as may be necessary to bring their
authority and policies into conformity with the intent, purposes, and procedures set forth
in this Act."

35 Fed.Reg. 18470 (December 4, 1970).

% Brief for respondents in No. 24,871 at 49.

** In some cases, the courts have had a difficult time determining whether particular federal actions were
"taken" before or after January I, 1970. But they have all started from the basic rule that any action taken
after that date must comply with NEPA's procedural requirements. See Note, Retroactive Application of the
National Environmental Policy Act of 1969,69 Mich.L.Rev. 732 (1971), and cases 'cited therein. Clearly,
any hearing held between January I, 1970 and March 4, ] 971 which culminates in the grant of a permit or
license is a federal action taken after the Act's effective date.
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The Commission, however, cannot justify its time lag under these Section 103 provisions.
Indeed, it has not attempted to do so; only interveners have raised the argument. Section
103 could support a substantial delay only by an agency, which in fact discovered an
insuperable barrier to compliance with the Act and required time to formulate and
propose the needed reformative measures. The actual review of existing statutory
authority and regulations cannot be a particularly lengthy process [**30] for experienced
counsel of a federal agency. Of course, the Atomic Energy Commission discovered no
obstacle to NEPA implementation. Although it did not report its conclusion to the
President until October 2, 1970, that nine-month delay (January to October) cannot
justify so long a period of noncompliance with the Act. It certainly cannot justify a
further delay of compliance until March 4, 1971.

No doubt the process of formulating procedural rules to implement NEPA takes some
time. Congress cannot have expected that federal agencies would immediately begin
considering environmental issues on January 1, 1970. But the effective date of the Act
does set a time for agencies to begin adopting rules and it demands that they strive, "to
the fullest extent possible," to be prompt in the process. The Atomic Energy Commission
has failed in this regard.”® Consideration of environmental issues in the agency review
process, for example. is quite clearly compelled by the Act.>” The Commission cannot
justify its II-month delay in adopting rules on this point as part of a difficult,
discretionary effort to decide whether or not its hearing boards should deal with
environmental questions at all.

Even if the long delay had been necessary, however, the Commission would not be
relieved of all NEPA responsibility to hold public hearings on the environmental con-
sequences of actions taken between January 1, 1970 and final adoption of the rules.
Although the Act's effective date may not require instant compliance, it must at least
require that NEPA procedures, once established, be applied to consider prompt
alterations in the plans or operations of facilities approved without compliance.”® Yet the

%% See text at page 1116 supra.

7 As early as March 5, 1970, President Nixon stated in an executive order that NEPA requires
consideration of environmental factors at public hearings. Executive Order 11514, 35 Fed.Reg. 4247
(March 5, 1970). See also Part II of this opinion.

*% In Part V of this opinion, we hold that the Commission must promptly consider the environmental impact
of projects initially approved before January I, 1970 but not yet granted an operating license. We hold that
the Commission may not wait until construction is entirely completed and consider environmental factors
only at the operating license hearings; rather, before environmental damage has been irreparably done by
full construction of a facility, the Commission must consider alterations in the plans. Much the same
principle of making alterations while they still may be made at relatively small expense-applies to projects
approved without NEPA compliance after the Act's effective date. A total reversal of the basic decision to
construct a particular facility or take a particular action may then be difficult, since substantial resources
may already have been committed to the project. Since NEPA must apply to the project in some fashion,
however, it is essential that it apply as effectively as possible-requiring alterations in parts of the project to
which resources have not yet been inalterably committed at great expense.

One District Court has dealt with the problem of instant compliance with NEPA. It suggested another

measure which agencies should take while in the process of developing rules. It said: "The NEPA does not
require the impossible. Nor would it require, in effect, a moratorium on all projects, which had an
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Commission's rules contain no such provision. Indeed, they do not even apply to the
hearings still being conducted at the time of their adoption on December 3, 1 970-0r, for
that matter, to hearings [**32] initiated in the following three months.

The delayed compliance date of March 4™ 1971, then, cannot be justified by the
Commission's long drawn out rule making process.

Strangely, the Commission has principally relied on more pragmatic arguments. It seems
an unfortunate affliction of large organizations to resist new procedures and to envision
massive roadblocks to their adoption. Hence the Commission's talk of the need for an
"orderly transition" to the NEPA procedures. It is difficult to credit the Commission's
argument that several months were needed to work the consideration of environmental
values into its review process. Before the enactment of NEPA, the Commission already
had regulations requiring that hearings include health, safety and radiological matters.”’
The introduction of environmental matters cannot have presented a radically unsettling
problem. And, in any event, the obvious sense of urgency on the part of Congress should
make clear that a transition, however "orderly," must proceed at a pace faster than a
funeral procession.

In the end, the Commission's long delay seems based upon what it believes to be a
pressing national power crisis. Inclusion of environmental issues in pre-March 4", 1971
hearings might have held up the licensing of some power plants for a time. But the very
purpose of NEPA was to tell federal agencies that environmental protection is as much a
part of their responsibility as is protection and promotion of the industries they regulate.
Whether or not the spectre of a national power crisis is as real as the Commission
apparently believes, it must not be used to create a blackout of environmental con-
sideration in the agency review process. NEPA compels a case-by-case examination and

environmental impact while awaiting compliance with § 102(2) (B). It would suffice if the statement
pointed out this deficiency. The decision makers could then determine whether any purpose would be
served in delaying the project while awaiting the development of such criteria." Environmental Defense
Fund, Inc. v. Corps of Engineers, E.D.Ark., 325 F. Supp. 749, 758 (1971). Apparently, the Atomic Energy
Commission did not even go this far toward considering the lack of a NEPA public hearing as a basis for
delaying projects between the Act's effective date and adoption of the rules.

Of course, on the facts of these cases, we need not express any final view on the legal effect of the
Commission's failure to comply with NEPA after the Act's effective date. Mere post hoc alterations in plans
may not be enough, especially in view of the Commission's long delay in promulgating rules. Less than a
year ago, this court was asked to review a refusal by the Atomic Energy Commission to consider
environmental factors in granting a license. We held that the case was not yet ripe for review. But we
stated: "If the Commission persists in excluding such evidence, it is courting the possibility that if error is
found a court will reverse its final order, condemn its proceeding as so much waste motion, and order that
the proceeding be conducted over again in way that realistically permits de novo consideration of the
tendered evidence."

Thermal Ecology Must be Preserved v. AEC, 139 U.S.App.D.C. 366, 368, 433 F.2d 524, 526 (1970).

¥ See 10 C.F.R. § 20 (197 I) for the standards which the Commission had developed to deal with
radioactive emissions which might pose health or safety problems.

242



balancing of discrete factors. Perhaps there may be cases in which the need for rapid
licensing of a particular facility would justify a strict time limit on a hearing board's
review of environmental issues; but a blanket banning of such issues until March 4, 1971
is impermissible under NEPA.

The sweep of NEPA is extraordinarily broad, compelling consideration of any and all
types of environmental impact of federal action. However, the Atomic Energy Com-
mission's rules specifically exclude from [**35] full consideration a wide variety of
environmental issues. First, they provide that no party may raise and the Commission
may not independently examine any problem of water quality-perhaps the most
significant impact of nuclear power plants. Rather, the Commission indicates that it will
defer totally to water quality standards devised and administered by state agencies and
approved by the federal government under the Federal Water Pollution Control Act.*’
Secondly, the rules provide for similar abdication of NEPA authority to the standards of
other agencies:

"With respect to those aspects of environmental quality for which environmental quality
standards and requirements have been established by authorized Federal, State, and
regional agencies, proof that the applicant is equipped to observe and agrees to observe
such standards and requirements will be considered a satisfactory showing that there will
not be a significant, adverse effect on the environment. Certification by the appropriate
agency that there is reasonable assurance that the applicant for the permit or license will
observe such standards and requirements will be considered dispositive for this
purpose.”' The most the Commission will do is include a condition in all construction
permits and operating licenses requiring compliance with the water quality or other
standards set by such agencies. ** The upshot is that the NEPA procedures, viewed by the
Commission as superfluous, will wither away in disuse, applied only to those
environmental issues wholly unregulated by any other federal, state or regional body.

We believe the Commission's rule is in fundamental conflict with the basic purpose of the
Act. NEPA mandates a case-by-case balancing judgment on the part of federal agencies.
In each individual case, the particular economic and technical benefits of planned action
must be assessed and then weighed against the environmental costs; alternatives must be
considered which would affect the balance of values. See text at page 1113 supra. The
magnitude of possible benefits and possible costs may lie anywhere on a broad spectrum.

310 C.F.R. § 50, App. D, at 249. Appendix D does require that applicants' environmental reports and the
Commission's "detailed statements" include "a discussion of the water quality aspects of the proposed
action," Id. at 248. But, as is stated in text, it bars independent consideration of those matters by the
Commission's reviewing boards at public hearings. It also bars the Commission from requiring-or even
considering any water protection measures not already required by the approving state agencies. See Note
31 infra.

The section of the Federal Water Pollution Control Act establishing a system of state agency certification is
§ 21, as amended in the Water Quality Improvement Act of 1970. 33 U.S.c.A. § 1171 (1970). In text below,
this section is discussed as part of the Water Quality Improvement Act.

11O C..F.R.§50,AppDat249.

32 1bid.
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Much will depend on the particular magnitudes involved in particular cases. In some
cases, the benefits will be great enough to justify a certain quantum of environmental
costs; in other cases, they will not be so great and the proposed action may have to be
abandoned or significantly altered so as to bring the benefits and costs into a proper
balance. The point of the individualized balancing analysis is to ensure that, with possible
alterations, the optimally beneficial action is finally taken.

Certification by another agency that its own environmental standards are satisfied
involves an entirely different kind of judgment. Such agencies, without overall respon-
sibility for the particular federal action in question, attend only to one aspect of the
problem: the magnitude of certain environmental costs. They simply determine whether
those costs exceed an allowable amount. Their' certification does not mean that they
found no environmental damage whatever. In fact, there may be significant
environmental damage (e.g., water pollution), but not quite enough to violate applicable
(e.g., water quality) standards. Certifying agencies do not attempt to weigh that damage
against the opposing benefits. Thus the balancing analysis remains to be done. It may be
that the environmental costs, though passing prescribed standards, are nonetheless great
enough to outweigh the particular economic and technical benefits involved in the
planned action. The only agency in a position to make such a judgment is the agency with
overall responsibility for the proposed federal action-the agency to which NEPA is
specifically directed.

The Atomic Energy Commission, abdicating entirely to other agencies' certifications,
neglects the mandated balancing analysis. Concerned members of the public are thereby
precluded from raising a wide range of environmental issues in order to affect particular
Commission decisions. And the special purpose of NEPA is subverted.

Arguing before this court, the Commission has made much of the special environmental
expertise of the agencies, which set environmental standards. NEPA did not overlook this
consideration. Indeed, the Act is quite explicit in describing the attention, which is to be
given to the views and standards of other agencies. Section 102 (2) (C) provides:
"Prior to making any detailed statement, the responsible Federal official shall
consult with and obtain the comments of any Federal agency which has jurisdic-
tion by law or special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and views of the
appropriate Federal, State, and local agencies, which are authorized to develop
and enforce environmental standards, shall be made available to the President,
the Council on Environmental Quality and to the public.”

Thus the Congress was surely cognizant of federal, state and local agencies "authorized
to develop and enforce environmental standards." But it provided, in Section 102(2) (C),
only for full consultation. It most certainly did not authorize a total abdication to those
agencies. Nor did it grant a license to disregard the main body of NEPA obligations. Of
course, federal agencies such as the Atomic Energy Commission may have specific du-
ties, under acts other than NEPA, to obey particular environmental standards. Section 104
of NEPA makes clear that such duties are not to be ignored:

244



"Nothing in Section 102 or 103 shall in any way affect the specific statutory obligations
of any Federal agency (1) to comply with criteria or standards of environmental quality,
(2) to coordinate or consult with any other Federal or State agency, or (3) to act, or
refrain from acting contingent upon the recommendations or certification of any other
Federal or State agency."

On its face, Section 104 seems quite unextraordinary, intended only to see that the
general procedural reforms achieved in NEPA do not wipe out the more specific en-
vironmental controls imposed by other statutes. Ironically, however, the Commission
argues that Section 104 in fact allows other statutes to wipe out NEPA.

Since the Commission places great reliance on Section 104 to support its abdication to
standard setting agencies, we should first note the section's obvious limitation. It deals
only with deference to such agencies, which is compelled by "specific statutory
obligations." The Commission has brought to our attention one "specific statutory
obligation": the Water Quality Improvement Act of 1970 (WQIA).>*That Act prohibits
federal licensing bodies, such as the Atomic Energy Commission, from issuing licenses
for facilities which pollute "the navigable waters of the United States" unless they receive
a certification from the appropriate agency that compliance with applicable water quality
standards is reasonably assured. Thus Section 104 applies in some fashion to
consideration of water quality matters. But it definitely cannot support-indeed, it is not
even relevant to the Commission's wholesale abdication to the standards and
certifications of any and all federal, state and local agencies dealing with matters other
than water quality.

As to water quality, Section 104 and WQIA clearly require obedience to standards set by
other agencies. But obedience does not imply total abdication. Certainly, the language of
Section 104 does not authorize an abdication. It does not suggest that other "specific
statutory obligations" will entirely replace NEPA. Rather, it ensures that three sorts of
"obligations" will not be undermined by NEPA: (I) the obligation to "comply" with
certain standards, (2) the obligation to "coordinate" or "consult" with certain agencies,
and (3) the obligation to "act, or refrain from acting contingent upon" a certification from
certain agencies. WQIA imposes the third sort of obligation. It makes the granting of a
license by the Commission "contingent upon" a water quality certification. But it does not
require the Commission to grant a license once a certification has been issued. It does not
preclude the Commission from demanding water pollution controls from its licensees
which are more strict than those demanded by the applicable water quality standards of
the certifying agency.”® It is very important to understand [* 1125] these facts about

33 The relevant portion is 33 U.S.c.A. § 1171. See Note 30 supra.

** The relevant language in WQIA seems carefully to avoid any such restrictive implication. It provides that
"each Federal agency shall insure compliance with applicable water quality standards U.S.c.A. § I 171(a). It
also provides that "no license or permit shall be granted until the certification required by this section has
been obtained or has been waived. No license or permit shall be granted if certification has been denied:' 33
U.S.c.A. § I 171(b) (I). Nowhere does it indicate that certification must be the final and only protection
against unjustified water pollution a fully sufficient as well as a necessary condition for issuance of a
federal license or permit.
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WQIA, for all that Section 104 [**43] of NEPA does is to reaffirm other "specific statu-
tory obligations." Unless those obligations are plainly mutually exclusive with the
requirements of NEPA, the specific mandate of NEPA must remain in force. In other
words, Section 104 can operate to relieve an agency of its NEPA duties only if other
"specific statutory obligations" clearly preclude performance of those duties.

Obedience to water quality certifications under WQIA is not mutually exclusive with the
NEPA procedures. It does not preclude performance of the NEPA duties. Water quality
certifications essentially establish a minimum condition for the granting of a license. But
they need not end the matter. The Commission can then go on to perform the very
different operation of balancing the overall benefits and costs of a particular proposed
project, and consider alterations (above and beyond the applicable water quality
standards) which would further reduce environmental damage. Because the Commission
can still conduct the NEPA balancing analysis, consistent with WQIA, Section 104 does
not exempt it from doing so, and it, therefore, must conduct the obligatory analysis under
the prescribed procedures.

We believe the above result follows from the plain language of Section 104 of NEPA and
WQIA. However, the Commission argues that we should delve beneath the plain
language and adopt a significantly different interpretation. It relies entirely upon certain
statements made by Senator Jackson and Senator Muskie, the sponsors of NEPA and
WOQIA respectively.” Those statements indicate that Section 104 was the product of a
compromise intended to eliminate any conflict between the two bills then in the Senate.
The overriding purpose was to prevent NEPA from eclipsing obedience to more specific
standards under WQIA. Senator Muskie, distrustful of "self-policing by Federal agencies
which pollute or license pollution,” was particularly concerned that NEPA not undercut
the independent role of standard setting agencies.”® Most of his and Senator Jackson's
comments stop short of suggesting that NEPA would have no application in water quality
matters; their goal was to protect WQIA, not to undercut NEPA. Our interpretation of
Section 104 is perfectly consistent with that purpose.

Yet the statements of the two Senators occasionally indicate they were willing to go
farther, to permit agencies such as the Atomic Energy Commission to forego at least
some NEPA procedures in consideration of water quality. Senator Jackson, for example,

We also take note of § 21 (c) of WQIA, which states: "Nothing in this section shall be construed to limit the
authority of any department or agency pursuant to any other provision of law to require compliance with
applicable water quality standards. * * *" 33 U.S.c.A. § I 171(c).

» The statements by Senators Jackson and Muskie were made, first, at the time the Senate originally
considered WQIA. 115 Cong.Rec. (Part 21) at 29052-29056. Another relevant colloquy between the two
Senators occurred when the Senate considered the Conference Report on NEPA. 115 Cong.Rec. (Part 30)
at 40415-40425. Senator Muskie made a further statement at the time of final Senate approval of the
Conference Report on WQIA.116 Cong.Rec. (daily ed.) S4401 (March 24, 1970).

36115 Cong.Rec. (Part 21) at 29053.
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said, "The compromise worked out between the bills provides that the licensing agency
will not have to make a detailed statement on water quality if the State or other
appropriate agency has made a certification pursuant to (WQIA].".*” (* 1126] Perhaps
Senator Jackson would have required some consideration and balancing of environmental
costs-despite the lack of a formal detailed statement but he did not spell out his views. No
Senator, other than Senators Jackson and Muskie, addressed himself specifically to the
problem during floor discussion. Nor did any member of the House of Representatives.”®
The section-by-section analysis of NEPA submitted to the Senate clearly stated the
overriding purpose of Section 104: that "no agency may substitute the procedures
outlined in this Act for more restrictive and specific procedures established by law
governing its activities."”* The report does not suggest there that NEPA procedures
should be entirely abandoned, but rather that they should not be "substituted" for more
specific standards. In one rather cryptic sentence, the analysis does muddy the waters
somewhat, stating that "it is the intention that where there is no more effective procedure
already established, the procedure of this act will be followed."*" Notably, however, the
sentence does not state that in the presence of "more effective procedures" the NEPA
procedure will be abandoned entirely. It seems purposefully vague, quite possibly
meaning that obedience to the certifications of standard setting agencies must alter, by
supplementing, the normal "procedure of this act."

This rather meager legislative history in our view cannot radically transform the purport
of the plain words of Section 104. Had the Senate sponsors fully intended to allow a total
abdication of NEPA responsibilities in water quality matters-rather than a supplementing
of them by strict obedience to the specific standards of WQIA the language of Section
104 could easily have been changed. As the Supreme Court often has said, the legislative
history of a statute (particularly such relatively meager and vague history as we have
here) cannot radically affect its interpretation if the language of the statute is clear. See,
e.g., Packard Motor Car Co. v. NLRB, 330 U.S 485, 67 S. Ct. 789, 91 L. Ed. 1040
(1947); Kuehner v. Irving Trust Co., 299 U.S. 445, 57 S. Ct. 298, 81 L. Ed. 340 (1937);
Fairport, Painesville & Eastern R. Co. v. Meredith, 292 U.S. 589, 54 S. Ct. 826, 78 L.
Ed. 1446 (1934); Wilbur v. United States ex rel. Vindicator Consolidated Gold Mining
Co., 284 U.S. 231,52 S. Ct. 113, 76 L. Ed. 261 (1931). In a recent case interpreting a

7 Ibid. See also id. at 29056. Senator Jackson appears not to have ascribed major importance to the
compromise. He said, "It is my understanding that there was never any conflict between this section [of
WQIA] and the provisions of [NEPA]. If both bills were enacted in their present form, there would be a
requirement for State certification, as well as a requirement that the licensing agency make environmental
findings." Id. at 29053. He added, "The agreed-upon changes mentioned previously would change the
language of some of these requirements, but their substance would remain relatively unchanged." Id. at
29055. Senator Muskie seemed to give greater emphasis to the supposed conflict between the two bills. See
id at 29053; 115 Cong.Rec. (Part 30) at 40425; 116 Cong.Rec. (daily ed.) at S4401.

*¥ The Commission has called to our attention remarks made by Congressman Harsha. The Congressman
did refer to a statement by Senator Muskie regarding NEPA, but it was a statement regarding application of
the Act to established environmental control agencies, not regarding the relationship between NEPA and
WQIA.115 Cong.Rec. (Part 30) at 40927 -40928.

*1d. at 40420.

40 Ibid.
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veterans' act, the Court set down the principle which must govern our approach to the
case before us:

"Having concluded that the provisions of § I are clear and unequivocal on their
face, we find no need to resort to the legislative history of the Act. Since the State
has placed such heavy reliance upon that history, however, we do deem it
appropriate to point out that this history is at best inconclusive. It is true, as the
State points out, that Representative Rankin, as Chairman of the Committee
handling the bill on the floor of the House, expressed his view during the course
of discussion of the bill on the floor that the 1941 Act would not apply to [the sort
of case in question]. But such statements, even when they stand alone, have never
been regarded as sufficiently compelling to justify deviation from the plain
language of a statute. United States v. Oregon, 366 U.S. 643,648,81 S. Ct. 1278,
1281,6 L. Ed. 2d 575 (1961). (Footnotes omitted.) It is, after all, the plain
language of the statute, which all the members of both houses of Congress must
approve or disapprove. The courts should not allow that language to be
significantly undercut. In cases such as this one, the most we should do to
interpret clear statutory wording is to see that the overriding purpose behind the
wording supports its plain meaning. We have done that here. And we conclude
that Section 104 of NEPA does not permit the sort of total abdication of re-
sponsibility practiced by the Atomic Energy Commission.

Petitioners' final attack is on the Commission's rules governing a particular set of nuclear
facilities: those for which construction permits were granted without consideration of
environmental issues, but for which operating licenses have yet to be issued. These
facilities, still in varying stages of construction, include the one of most immediate
concern to one of the petitioners: the Calvert Cliffs nuclear power plant on Chesapeake
Bay in Maryland.

The Commission's rules recognize that the granting of a construction permit before
NEPA's effective date does not justify bland inattention to environmental consequences
until the operating license proceedings, perhaps far in the future. The rules require that
measures be taken now for environmental protection. Specifically, the Commission has
provided for three such measures during the preoperating license stage. First, it has
required that a condition be added to all construction permits, "whenever issued," which
would oblige the holders of the permits to observe all applicable environmental standards
imposed by federal or state law. Second, it has required permit holders to submit their
own environmental report on the facility under construction. And third, it has initiated
procedures for the drafting of its staff's "detailed environmental statement" in advance of
operating license proceedings.'

The one thing the Commission has refused to do is take any independent action based
upon the material in the environmental reports and "detailed statements." Whatever
environmental damage the reports and statements may reveal, the Commission will allow

*1'10 C.F.R. § 50, App. D, paras. 1,14.
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construction to proceed on the original plans. It will not even consider requiring
alterations in those plans (beyond compliance with external standards, which would be
binding in any event), though the "detailed statements" must contain an analysis of
possible alternatives and may suggest relatively inexpensive but highly beneficial
changes. Moreover, the Commission has, as a blanket policy, refused to consider the
possibility of temporarily halting construction in particular cases pending a full study of a
facility's environmental impact. It has also refused to weigh the pros and cons of
"backfitting" for particular facilities (alteration of already constructed portions of the fa-
cilities in order to incorporate new technological developments designed to protect the
environment). Thus reports and statements will be produced, but nothing will be done
with them. Once again, the Commission seems to believe that the mere drafting and filing
of papers is enough to satisfy NEPA.

The Commission appears to recognize the severe limitation, which its rules impose, on
environmental protection. Yet it argues that full NEPA consideration of alternatives and
independent action would cause too much delay at the preoperating license stage. It
justifies its rules as the most that is "practicable, in the light of environmental needs and
other essential considerations of national policy’.””** It cites, in particular, the "national
power crisis" as a consideration of national policy militating against delay in construction
of nuclear power facilities.

The Commission relies upon the flexible NEPA mandate to "use all practicable means
consistent with other essential considerations of national policy." As we have previously
pointed out, however, that mandate applies only to the substantive guidelines set forth in
Section 101 of the Act. The procedural duties, the duties to give full consideration to
environmental protection, are subject to a much more strict standard of compliance. By
now, the applicable principle should be absolutely clear.

NEPA requires that an agency must-to the fullest extent possible under its other statutory
obligations--consider alternatives to its actions which would reduce environmental
damage. That principle establishes that consideration of environmental matters must be
more than a proforma ritual. Clearly, it is pointless to "consider" environmental costs
without also seriously considering action to avoid them. Such a full exercise of substan-
tive discretion is required at every important, appropriate and nonduplicative stage of an
agency's proceedings.

The special importance of the pre-operating license stage is not difficult to fathom. In
cases where environmental costs were not considered in granting a construction permit, it
is very likely that the planned facility will include some features which do significant
damage to the environment and which could not have survived a rigorous balancing of
costs and benefits. At the later operating license proceedings, this environmental damage
will have to be fully considered. But by that time the situation will have changed
radically. Once a facility has been completely constructed, the economic cost of any
alteration may be very great. In the language of NEPA, there is likely to be an

2 Brief for respondents in No. 24,871 at 59.
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"irreversible and irretrievable commitment of resources," which will inevitably restrict
the Commission's options. Either the licensee will have to undergo a major expense in
making alterations in a completed facility or the environmental harm will have to be
tolerated. It is all too probable that the latter result would come to pass.

By refusing to consider requirement of alterations until construction is completed, the
Commission may effectively foreclose the environmental protection desired by Congress.
It may also foreclose rigorous consideration of environmental factors at the eventual
operating license proceedings. If "irreversible and irretrievable commitment[s] of
resources" have already been made, the license hearing (and any public intervention
therein) may become a hollow exercise. This hardly amounts to consideration of
environmental values "to the fullest extent possible."

A full NEPA consideration of alterations in the original plans of a facility, then, is both
important and appropriate well before the operating license proceedings. It is not
duplicative if environmental issues were not considered in granting the construction
permit. And it need not be duplicated, absent new information or new developments, at
the operating license stage. In order that the pre-operating license review be as effective
as possible, the Commission should consider very seriously the requirement of a
temporary halt in construction pending its review and the "backfitting" of technological
innovations. For no action which might minimize environmental damage may be
dismissed out of hand. Of course, final operation of the facility may be delayed thereby.
But some delay is inherent whenever the NEPA consideration is conducted-whether
before or at the license proceedings. It is far more consistent with the purposes of the Act
to delay operation at a stage where real environmental protection may come about than at
a stage where corrective action may be so costly as to be impossible.

Thus we conclude that the Commission must go farther than it has in its present rules. It
must consider action, as well as file reports and papers, at the pre-operating license stage.
As the Commission candidly admits, such consideration does not amount to a retroactive
application of NEPA. Although the projects in question may have been commenced and
initially approved before January 1, 1970, the Act clearly applies to them since they must
still pass muster before going into full operation. All we demand is that the
environmental review be as full and fruitful as possible.

We hold that, in the four respects detailed above, the Commission must revise its rules
governing consideration of environmental issues. We do not impose a harsh burden on
the Commission. For we require only an exercise of substantive discretion which will
protect the environment "to the fullest extent possible. "No less is required if the grand
congressional purposes underlying NEPA are to become a reality.

Remanded for proceedings consistent with this opinion.

APPENDIX

Public Law 91-190
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91% Congress, S. 1075
January 1, 1970
An Act

To establish a national policy for the environment, to provide for the establishment of a
Council on Environmental Quality, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That this Act may be cited as the "National Environmental Policy
Act of 1969."

PURPOSE

Sec. 2. The purposes of this Act are: To declare a national policy which will encourage
productive and enjoyable harmony between man and his environment; to promote efforts
which will prevent or eliminate damage to the environment and biosphere and stimulate
the health and welfare of man; to enrich the understanding of the ecological systems and
natural resources important to the Nation; and to establish a Council on Environmental

Quality.
TITLE I
DECLARATION OF NATIONAL ENVIRONMENTAL POLICY

Sec. 101. (a) The Congress, recognizing the profound impact of man's activity on the
interrelations of all components of the natural environment, particularly the profound
influences of population growth, high-density urbanization, industrial expansion,
resource exploitation, and new and expanding technological advances and recognizing
further the critical importance of restoring and maintaining environmental quality to the
overall welfare and development of man, declares that it is the continuing policy of the
Federal Government, in cooperation with State and local governments, and other
concerned public and private organizations, to use all practicable means and measures,
including financial and technical assistance, in a manner calculated to foster and promote
the general welfare, to create and maintain conditions under which man and nature can
exist in productive harmony, and fulfill the social, economic, and other requirements of
present and future [**60] generations of Americans.

(b) In order to carry out the policy set forth in this Act, it is the continuing
responsibility of the Federal Government to use all practicable means, consistent
with other essential considerations of national policy, to improve and coordinate

Federal plans, functions, programs, and resources to the end that the Nation may:-

(1) fulfill the responsibilities of each generation as trustee of the environment for
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succeeding generations;

(2) assure for all Americans safe; healthful, productive, and esthetically and culturally
pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment without degradation, risk
to health or safety, or other undesirable and unintended consequences;

(4) preserve important historic, cultural, and natural aspects of our national heritage, and
maintain, wherever possible, an environment which supports diversity and variety of
individual choice;

(5) achieve a balance between population and resource use which will permit high
standards of living and a wide sharing of life's amenities; and

(6) enhance the quality of renewable resources and approach the maximum attainable
recycling of depletable resources.

(c) The Congress recognizes that each person should enjoy a healthful environment and
that each person has a responsibility to contribute to the preservation and enhancement of
the environment.

Sec. 102. The Congress authorizes and directs that, to the fullest extent possible: (1) the
policies, regulations, and public laws of the United States shall be interpreted and
administered in accordance with the policies set forth in this Act, and (2) all agencies of
the Federal Government shall

(A) utilize a systematic, interdisciplinary approach which will insure the integrated use of
the natural and social sciences and the environmental design arts in planning and in
decision-making which may have an impact on man's environment;

(B) identify and develop methods and procedures, in consultation with the Council on
Environmental Quality established by title II of this Act, which will insure that presently
unquantified environmental amenities and values may be given appropriate consideration
in decision-making along with economic and technical considerations;

(C) include in every recommendation or report on proposals for legislation and other
major Federal actions [**62] significantly affecting the quality of the human
environment, a detailed statement by the responsible official on;

(1) the environmental impact of the proposed action,

(i1) any adverse environmental effects which cannot be avoided should the proposal be
implemented,

(ii1) alternatives to the proposed action,
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(iv) the relationship between local short-term uses of man's environment and the
maintenance and enhancement of long-term productivity, and

(v) any irreversible and irretrievable commitments of resources which would be involved
in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official shall consult with
and obtain the comments of any Federal agency, which has jurisdiction by law or special
expertise with respect to any environmental impact involved. Copies of such statement
and the comments and views of the appropriate Federal, State, and local agencies, which
are authorized to develop and enforce environmental standards, shall be made available
to the President, the Council on Environmental Quality and to the public as provided by
section 552 of title 5, United States Code, and shall accompany the proposal through the
existing agency review processes;

(D) study, develop, and describe appropriate alternatives to recommended courses of
action in any proposal which involves unresolved conflicts concerning alternative uses of
available resources;

(E) recognize the worldwide and long-range character of environmental problems and,
where consistent with the foreign policy of the United States, lend appropriate support to
initiatives, resolutions, and programs designed to maximize international cooperation in
anticipating and preventing a decline in the quality of mankind's world environment;

(F) make available to States, counties, municipalities, institutions, and individuals, advice
and information useful in restoring, maintaining, and enhancing the quality of the
environment;

(G) initiate and utilize ecological information in the planning and development of
resource-oriented projects; and

(H) assist the Council on Environmental Quality established by title II of this Act.

Sec. 103. All agencies of the Federal Government shall review their present statutory
authority, administrative regulations, and current policies and procedures for the [**64]
purpose of determining whether there are any deficiencies or inconsistencies therein
which prohibit full compliance with the purposes and provisions of this Act and shall
propose to the President not later than July 1, 1971, such measures as may be necessary
to bring their authority and policies into conformity with the intent, purposes, and
procedures set forth in this Act.

Sec. 104. Nothing in Section 102 or 103 shall in any way affect the specific statutory
obligations of any Federal agency (1) to comply with criteria or standards of
environmental quality, (2) to coordinate or consult with any other Federal or State
agency, or (3) to act, or refrain from acting contingent upon the recommendations or
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certification of any other Federal or State agency.

Sec. 105. The policies and goals set forth in this Act are supplementary to those set forth
in existing authorizations of Federal agencies.
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