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Background    
Greenwatch is an environmental rights advocacy Non-Governmental Organization that was 
established in 1995, with a mission to promote public participation in the sustainable use, 
management and protection of the environment and the enforcement of the right to a clean 
and healthy environment.  Our vision is that every Ugandan should enjoy the right to a clean 
and healthy environment. Our focus and project areas endeavor to achieve this vision. 
One of our major objectives is to ensure that environmental   law principles are incorporated 
in government policies and legislation and also to ensure that judicial officers, legal 
practitioners and environmental law protection and enforcement agencies are trained in 
environmental law inter alia. 

Our strategies to achieve our objectives include; working with communities, civil society 
Organisations, government institutions like the judiciary, the police, local governments, gov-
ernment agencies and institutions, universities and individuals  through our various activities 
to encourage public participation in the sustainable management and protection of the envi-
ronment and natural resources. This is to ensure that policy makers have sufficient knowledge 
on environmental law to apply to their day to day decision making processes. 

As a legal community, we have a responsibility to play our part in ensuring that the whole 
machinery of the law, public and private is brought into line with the objectives of a just 
transition to a climate resilient and net zero emission economy. Judges must play their part,  
but in order to do so, it is important to have adequate information about climate change that 
will enable the judges to make well informed decisions when adjudicating climate related 
disputes. It is with this background that Greenwatch in conjunction with the Judicial Training 
Institute (JTI) has organized the second judicial training on climate change. 
The theme for this year’s training is: Climate justice; ensuring a more sustainable and 
equitable society.

ABOUT GREENWATCH
01
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https://www.greenwatch.or.ug/
Kenneth Kakuru & Irene Ssekyana; “Handbook on environmental law in Uganda”; volume II; February 2009 pg174
Ibid 1
The Climate Contract Book, February 2020 first edition
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TENTATIVE PROGRAMME FOR THE SECOND ANNUAL JUDICIAL TRAINING ON 
CLIMATE JUSTICE IN UGANDA

Thursday 10th and Friday 11th September 2020. 

Theme: Climate Justice: Ensuring a more sustainable and equitable society.

TIME

10.30 – 11.00 am 

11.00 – 11.45 am GROUP PHOTO SESSION and TEA BREAK 

LUNCH

Greenwatch Team 

8.30 – 8.55 am Registration of Participants Greenwatch Team and 
Judicial Training Institute

11.50 – 12.15 pm The evolution of climate legislation Dr. Patrick Byakagaba
Professor School of Forestry & 

Geographical Sciences 
Makerere University Judicial 

Training Institute

Mr. Bob Natifu 
Ag. Commissioner Climate Change 

Department (Ministry of Water 
and Environment)

His Worship Angualia Moses Gabriel
Judicial Training Institute

12.15 – 12.30 pm His Worship Angualia Moses Gabriel

9.00 – 9.10 am Welcome Remarks 

9.10 – 9.30 am Opening Remarks

Justice Damalie N. Lwanga 
Executive Director Judicial 

Training Institute

Dr. Lwasa Shuaib
Professor Department of Geography 

Makerere University  

His Worship Angualia Moses Gabriel
Judicial Training Institute

9.50 – 10.30 am Presentation on climate change, its impacts 
and possible responses.

The presenter will also discuss the role of the 
Intergovernmental Panel on Climate Change

Presentation on climate change, its impacts 
and possible responses.

The presenter will also discuss the role of the 
Intergovernmental Panel on Climate Change

Discussions and Plenary session

Discussions and Plenary session

Plenary session

12.30pm – 1.30 pm

1.30 – 2.00 pm

2.00 – 2.15 pm 

Catering team / Greenwatch

ACTIVITY

DAY ONE – 10th Sept 2020

PERSON RESPONSIBLE

PROGRAMMEJUDICIAL TRAINING 2020
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Honourable Justice Alfonse
Owiny-Dollo

The Honourable Chief Justice
of Uganda



His Worship Angualia Moses Gabriel
Judicial Training Institute

Re- cap: Highlights from the day

2.15 – 2.45 pm

2.45 – 3.00 pm

DAY TWO – 11th September 2020

TEA BREAK

Greenwatch Team

Dr. Peter Mutesasira
Dean Faculty of Law

Uganda Christian University 

Emily Kinama
Litigation and Research Counsel 

Katiba Institute, Kenya

Greenwatch TeamDocumentary / Video on Climate Justice

8.30 – 8.55 am Registration of Participants 

9.00 – 9.45 am

His Worship Daniel Bwabale
The Judicial Training Institute 

 Discussion and Plenary session9.45 – 10.00 am

10.00 – 10.30 am

10.45 – 11.15 am 

His Worship Daniel Bwabale
The Judicial Training Institute 

His Worship Daniel Bwabale
The Judicial Training Institute 

11.15 – 11.30 pm

11.45 – 12.15 pm

12.15 – 12.30 pm

Closing remarks12.45 – 1.00 pm 

Greenwatch TeamCollection and or submissions of evaluation 
forms 

1.00 pm

LUNCH AND FAREWEL1.00 - 2.00 pm

Climate litigation as a tool to promote climate 
justice: Drawing a distinction between climate 

litigation in the global north and 
the global south  

The relevance of climate litigation in holding 
governments accountable for the effects of 

climate change, a Kenyan perspective.

Dr. Onyeka Osuji
Director, Commercial Law PGT

School of Law, University of Essex

Samantha Atukunda K. Mwesigwa
Greenwatch

Domestic Adjudicative Institutions and 
Sustainable Development in the African 

Context: Opportunities and Limitations for 
Climate Justice.

Discussion and Plenary session

Discussion and Plenary session

PROGRAMMEJUDICIAL TRAINING 2020
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1. DR. ONYEKA K. OSUJI

BRIEF BIOGRAPHIES OF THE RESOURCE PERSONS WHO WILL BE 
FACILITATING AT THE TRAINING:

JUDICIAL TRAINING 2020

We are privileged to have the following resource persons facilitate the various sessions of the training:
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The regulatory role of adjudicative institutions includes constitutionalisation, empowerment of 
individuals and stakeholder groups and protecting vulnerable victims of unsustainable and harmful 
practices. The normative role relates to the internalisation and transmission of appropriate values. 
The cognitive role includes reshaping local practices by promoting effective glocalisation. 

A major obstacle is judicial attitude manifested, for example, in focusing on explicit provisions and 
compensatory remedies. The acknowledgment of the tripartite institutional framework for 
adjudicative institutions is essential for articulating and championing climate justice and sustainable 
development in both the public and private spheres of the African context.

Overview: Drawing insights from the institutional 
theoretic model, particularly the regulatory, normative 
and cognitive/cultural institutions framework suggested 
by Scott (2001, 2008) and  MacCormick and Weinberger 
(2013), to the highlight the roles of the courts and other 
formal adjudicative institutions of African countries in 
promoting climate justice within the broader agenda of 
sustainable development. 

Onyeka K. Osuji (PhD, BCL, LLB, BL, FHEA) is a Reader in Law and the Director of the Commercial Law 
PGT Programmes at the School of Law, University of Essex, United Kingdom. Dr Osuji obtained a PhD 
from the University of Manchester (as a School of Law Scholar) and a BCL from the University of 
Oxford (as a Shell Centenary/FCO Chevening Scholar). He has an LLB from the University of Nigeria 
and a barrister-at-law postgraduate diploma from the Nigerian Law School. 
Dr Osuji previously practised in corporate and commercial law before becoming an academic. He is 
qualified as a barrister and solicitor of Nigeria and a (non-practising) solicitor of England and Wales 
and has advised individuals, corporations, and national and international governmental and 
non-governmental organizations.  

Presenter: Onyeka K. Osuji, University of Essex, United Kingdom 
Email: o.k.osuji@essex.ac.uk 

Paper Title: Domestic Adjudicative Institutions 
and Sustainable Development in the African 
Context: Opportunities and Limitations for 
Climate Justice.

biographies



2. DR. SHUIAB LWASA

Shuaib Lwasa is an Associate Professor in the Department 
of Geography at Makerere University. Shuaib is active in 
teaching and research using inter-disciplinary research 
approaches on urban resilience, disaster risk in the context 
of Spatial Planning. Shuaib is the director of the Urban 
Action Lab in his department that is engaged with solutions 
oriented research to solve problems in Global South. 
His recent works focus on cities in Global South, cities and 
climate change, urban resilience. Shuaib is also a 
Coordinating Lead Author of Chapter 8 on Urban Systems 
and Human Settlements of IPCC 6th Assessment Report. He 
has served on advisory boards of several interdisciplinary 

research initiatives including Urbanization and Global Environmental Change, the UNISDR GAR 
advisory board, Urban Risk in Africa (ARK) research and Building Resilience and Adaptation to Climate 
Extremes and Disasters.

JUDICIAL TRAINING 2020
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He is a Visiting Professor at Coal City University Nigeria and was once a Visiting Professor at Université 
Grenoble Alpes, France. Dr Osuji has presented papers in several international conferences and has 
published extensively in books and reputable international journals in the areas of corporate 
governance, corporate social responsibility, globalization, regulation, consumer protection, social and 
non-financial reporting, and multinational enterprises. 

His recent publications include: Corporate Social Responsibility in Developing and Emerging Markets – 
Institutions, Actors and Sustainable Development (Cambridge University Press, 2019/2020); “Corpo-
rate Social Responsibility as Obligated Internalisation of Social Costs” with A. Johnston, K. Amaeshi 
and E. Adegbite (2019) Journal of Business Ethics https://doi.org/10.1007/s10551-019-04329-y; 
Enhancing Board Effectiveness – Institutional, Regulatory and Functional Perspectives for Developing 
and Emerging Markets (Routledge, 2019); Corporate Governance in Developing and Emerging Markets 
(Routledge, 2017); “Rights and Corporate Social Responsibility: Competing or Complementary 
Approaches to Poverty Reduction and Socioeconomic Rights?” (2016) Journal of Business Ethics; and 
“Corporate Social Responsibility, Juridification and Globalization: ‘Inventive Interventionism’ for a 
‘Paradox’” (2015) International Journal of Law in Context. 

His forthcoming publications will include Multinational Enterprises, Corporate Social Responsibility, 
and Non-Financial Reporting: Globalization and Boundaries of Juridification (Edward Elgar); and 
Corporate Social Responsibility in Developing and Emerging Markets: Public and Private Regulation 
(Cambridge University Press). Dr Osuji’s current teaching responsibilities include corporate 
responsibility, conflict of laws and contract law. He is a Fellow of the Higher Education Academy, 
United Kingdom.

biographies



biographiesJUDICIAL TRAINING 2020

PAGE 09

4. DR. PETER MUTESASIRA

Dr. Peter Davis Mutesasira holds a PhD in Environmental 
Law from the University of Amsterdam in the Netherlands. 
Currently he serves as the Dean of the Faculty of Law at the 
Uganda Christian University. Dr. Mutesasira has published 
books and articles on environmental law, biosafety and 
biotechnology law, environmental rights, climate change 
and wildlife law. He has also undertaken a number of 
trainings on environmental governance, natural resource 
management, environmental and social impact 
assessment, natural resource inventory/records 
management and capacity building in environmental 
conservation of local governments.

3. MS. EMILY KINAMA
Emily Kinama is an Advocate of the High Court of Kenya. 
Her educational background is LLB and LLM (International 
law) degrees from the University of Pretoria, South Africa 
and a post graduate diploma from the Kenya School of Law. 

She currently works as a litigation and research counsel at 
Katiba Institute, in Nairobi, Kenya an institution that was 
established after the promulgation of the 2010 
Constitution to promote constitutionalism in Kenya. She 
conducts public interest litigation, research and publishes 
articles on constitutional and human rights issues. 

Her professional background includes working as a law 
research clerk to the Justices at the Supreme Court of 
Kenya as well as to Jutsice Johan Froneman of the 
Constitutional Court of South Africa, as a law clerk 

exchange programme between Kenya and South Africa. She has also previously worked in academia 
as an academic associate at the faculty of law, University of Pretoria and a part time lecturer at the 
faculty of law, the African Nazarene University. She has also served in the Public Interest Litigation 
and Legal Aid Committee of the Law Society of Kenya. 

Emily has a passion working with marginalized communities on issues related to land and property 
rights, socio economic rights, access to justice, environmental rights and cultural rights. In relation to 
climate change issues she was part of the legal team that successfully represented Save Lamu and 
other community members in a challenge against the establishment of the first coal fired power plant 
in Kenya and she also represents indigenous forest dwelling communities in Kenya- the Sengwer, Mau 
Ogiek and the Mt. Elgon Ogiek in their fight to reclaim their community lands as owner-conservators 
of forests and their proven ability to combat climate change.
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5. MR. BOB NATIFU

Bob Natifu holds an MSc. Climate Change and International 
Development (with Merit) from the University of East 
Anglia, UK (2016) alongside other certificates from 
Universities leading in the climate field:  University of Cape 
Town, 2011 South Africa,  Radbout University Netherlands, 
(2017) – Climate Action for Sustainable Development (2.0 
EC) with work experience on Climate Change spanning 
over 8 years. 

Currently Mr. Natifu work as an Ag. Commissioner, Climate 
Change Department, Ministry of Water and Environment 
and before that worked with the United Nations 
Development Programme UNDP.  

His interests,  among others include; thinking Climate – adaptation to climate variability and change, 
perceptions of climate risks, climate governance and policy  (and particularly the roles of climate 
policies in shaping adaptation from the bottom-up) natural resources and environmental issues, 
poverty reduction and rural development, Climate Justice- (Future Generations, inter-generational 
equity, stranded assets etc), climate finance and investments especially the place of private sector 
finance.

This presentation is titled “Climate Litigation as a Tool of Promoting Climate Justice: 
Some Observations from the Approaches Adopted by the Global North and the Global South. 
Anthropogenic or human activities are adversely affecting the global climate system and this has led 
to a number of justice related concerns. Climate change and its adverse effects have led to a number 
of injustices such as drought, violations of fundamental rights and freedoms, displacements, 
environmental degradation, water scarcity, undignified human treatment, etc. 
Undoubtedly, the judiciary has an important role to play in correcting the injustices created by climate 
change through facilitating access to justice and climate litigation. This is especially in instances 
where the other arms of government such as the legislature and executive fall short on fulfilling their 
obligations to address climate change. This presentation will therefore, discuss or give an insight into 
the divergent approaches with regard to climate litigation which have been adopted by the global 
north and global south. This will also include among others, a discussion on the evolution of climate 
litigation, general landscape of climate litigation in global north and global south, public interest 
litigation, the relevance of human rights in climate litigation and barriers to climate litigation.

Overview of the Presentation by Dr. Peter Davis Mutesasira
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6. DR. PATRICK BYAKAGABA 

Patrick Byakagaba is a PhD holder from Makerere 
University. He attained his Bsc. Forestry from Makerere 
University and Msc Natural resource Management and 
Sustainable Agriculture from the Norwegian University of 
Life Sciences. He has attended numerous short courses 
such as Public Policy, Ecological Governance, Regulatory 
Impact Assessment and Environmental Governance 
Assessment. 
He is currently employed at Makerere University as a 
Lecturer in the Department of Environmental Management 
where he has served since 2006. He has been a visiting 
scholar at Brown University, Providence, USA and Texas 

He is a member of Standards Development Group for Forest Stewardship Council in Uganda, Uganda 
forestry working group and the Commission on Environmental, Economic and Social Policy of the 
International Union for the Conservation of Nature (IUCN). He works across disciplines in the quest 
for innovative solutions in conservation and natural resource management and governance.

A&M University, College Station, USA. He has authored and co-authored over 30 papers and book 
chapters in respectable peer reviewed journals and books in the areas Environmental Policy and 
Natural resource management and Governance. He has done numerous consultancies for 
government of Uganda and non-state actors in the field of Regulatory impact assessment Climate 
change Policy, forest carbon investment and forest certification. 
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THE MEANING OF SOME WORDS THAT WILL BE 

COMMONLY USED OR REFERRED TO DURING THE TRAINING

United Nations; Sustainable development goals and targets 2030.
https://www.sdfinance.undp.org/content/sdfinance/en/home/sdg/goal-13--climate-action.html
https://www.oecd.org/stories/climate-25-actions/
Definition(IBA)https://www.uio.no/studier/emner/jus/jus/JUS5911/v16/undervisningsmateriale/climate-litigation-10.03-part-i_ii.pdf

THE MEANING OF SOME WORDS THAT WILL BE 
COMMONLY USED OR REFERRED TO DURING THE TRAINING  

2. Climate Justice

“Climate justice” means preventing the serious 
consequences of climate change in a fair and equitable way. It is the inclusion, fair treatment 
meaningful involvement of all peoples regardless of race, gender, age, national origin or income when 
developing and implementing climate policy. Governments, businesses and citizens can all work 
together to cut greenhouse gas emissions at the source, while enabling everyone, including the poor 
and vulnerable among us, to benefit at the same time.  Climate justice ensures that when it comes to 
putting measures in place to combat the effects of climate change all everyone is treated equally and 
benefits as a result of the climate action implemented. 

3. Climate Litigation

“Climate litigation” means litigation to ensure communities, individuals, governments have 
substantive legal rights relating to the enjoyment of a safe, clean, healthy and sustainable 
environment and the means to take or cause measures to be taken within their national, legislative 
and judicial systems and, where necessary at regional and international levels, to mitigate sources of 
climate change and provide adaptation to its effects in a manner that respects human rights. 

1. Climate Action:

“Climate action” is embedded in the sustainable 
development goals 2030 as goal number 13 . 
Climate action means stepped-up efforts to reduce 
greenhouse gas emissions and strengthen resilience and 
adaptive capacity to climate-induced impacts, including: 
climate-related hazards in all countries; integrating climate 
change measures into national policies, strategies and 
planning; and improving education, awareness-raising and 
human and institutional capacity with respect to climate 
change mitigation, adaptation, impact reduction and early 
warning .

5
6
7
8



3.1.1 SAVE LAMU VS NEMA TRIBUNAL APPEAL NO. NET 196 OF 2016

REPUBLIC OF KENYA IN THE NATIONAL ENVIRONMENTAL TRIBUNAL AT NAIROBI
TRIBUNAL APPEAL NO. NET 196 OF 2016

SAVE LAMU          
SOMO M. SOMO 
RAYA FAMAU AHMED 
MOHAMMED MBWANA
JAMAL AHMED ALI 
ABUBAKAR MOHAMMED TWALIB
                                   

NATIONAL ENVIRONMENTAL MANAGEMENT AUTHORITY (NEMA)....1ST RESPONDENT

AMU POWER COMPANY LIMITED

JUDGMENT

1.

2.

3.

As part of a vision of the country’s economic blueprint for development and industrialization of 
the country the Government of Kenya, through the Kenya Vision 2030 initiative, formulated a 
power generation program intended to increase the generation of total effective capacity to about 
5000 MW. This program included the setting up of the intended 1050 MW coal fired power plant 
in Lamu to be built, owned and operated by the 2nd Respondent , who were the successful bidders 
following an expression of interest by the Government. It was proposed to have the coal power 
plant on the sea shore of Kwasasi area, Hindi Division, in Lamu County.

The 2nd Respondent engaged Kurrent Technologies Limited, to undertake an Environmental & 
Social Impact Assessment (ESIA) Study for its coal power plant in Lamu, and, upon completion, 
presented the same to the 1st Respondent Authority for licensing purposes. The 1st respondent , 
NEMA, proceeded to issue an Environmental Impact Assessment Licence No. NEMA/ESIA 
/PSL/3798 to the 2nd Respondent on 7th September, 2016.

The 1st Appellant , a community based organisation representing the interests and welfare of 
Lamu and whose membership comprised of individuals and several community groups within 
Lamu together with the 2nd to 6th Appellant s were aggrieved by the issuance of the said EIA 
License dated 7th September 2016. They filed the present appeal on 7th November, 2016 
challenging the issuance of the EIA Licence as well as the process in obtaining the same. 
They prayed, inter alia, for the following relief(s):-

1ST APPELLANT
2ND APPELLANT
3RD APPELLANT
4TH APPELLANT
5TH APPELLANT
6TH APPELLANT

2ND RESPONDENT

CLIMATE CHANGE CASES - AFRICAJUDICIAL TRAINING 2020

Global Climate Litigation

3.1 AFRICA

VERSUS
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 THE HEARING

a.

4.

5.

b.

a.

b.
c.

d.
e.
f.
g.

h.

i.
j.

c.

The setting aside of the decision by the 1st Respondent to grant the 2nd Respondent an EIA 
Licence;
That a fresh EIA study be conducted based on specific and current information involving all 
stakeholders; and
That each party bears its own cost.

The grounds of the appeal included the following:-
There was a poor analysis of alternatives and economic justification and failure to take into 
account economic issues and to identify and analyse alternatives to the proposed project;
Insufficient scoping process that lacked proper Public Participation;
Adverse effects on the Marine Environment through the discharge of thermal effluent into the 
marine environment by using poor and outdated cooling system;
Approval of the project on land falling within an ecologically sensitive area;
A flawed EIA Report plagued with misrepresentations inconsistencies and omissions;
The Negative Impact on Kenya’s Air Quality with adverse effects on human health and biodiversity
Contribution to climate change and making the Project inconsistent with Kenya’s low carbon 
development commitments;
The Failure to put conditions in the EIA licence to put in place mitigation measures to address coal 
pollution caused by coal handling and storage;
Lack of sound mitigation measures
Compounded unviability of the project

The 1st Respondent filed its Reply to Appeal dated 16th January 2017 before this Tribunal along 
with its witness statements and documents on 16th March 2017; the 2nd Respondent responded 
to the Appeal and Grounds through the 2nd Respondent’s Reply to Appeal dated 3rd November 
2016 and filed in the Tribunal on 2nd December, 2016.
 

6.

7.

8.

9.

Following a site visit by the Tribunal members of the proposed project at Kwasasi on 11th May 
2017, the Tribunal commenced hearing of the appeal in Lamu on 12th May 2017.
The Tribunal took the evidence of the first three witnesses of the Appellant s, AW1. Raya Famau 
Ahmed, AW2 Mohamed Athman and AW 3 Dr. David Obura in Lamu before adjourning the 
proceedings to Nairobi.
In Nairobi, the Appellant called nine (9) other witnesses to the stand: These were AW4 Ernie Niemi, 
AW5 Dr. Mark Chernaik, AW6 Lauri Myllvtra, AW7 Hindpal Jabbal, AW8 Mohammed Mbwana, 
AW9 Somo M Somo, AW10 Jackson Kiplagat, AW11 Francis Dyer and AW12 Mike Olendo.
The 1st Respondent on commencement of his case called one witness RW1 Gideon Kipchirchir 
Rotich (the NEMA Compliance and Enforcement officer EIA section)

PAGE 14
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AGREED ISSUES SUBMITTED BY THE PARTIES

a.

b.

10. The 2nd Respondent on their part called 3 witnesses: RW2 Abdulrahman Aboud (who discussed 
the issue of public participation and mangrove regeneration plan), RW3 Mr. Sanjay Gandhi (the 
lead EIA expert tasked with coordinating and conducting the EIA study report) and RW4 Andreas 
Szechowycz (an Engineer working for the international firm of Sargent and Lundy LLC and 
responsible for the design of the coal plant)

11. On 9th February, 2018 the following six agreed issues were presented to the Tribunal for determi-
nation:
Whether the grant of the ESIA Licence by the 1st Respondent is in violation of the Environmental 
(Impact Assessment & Audit) Regulations and the Constitution of Kenya.
Whether the process leading to the preparation of the ESIA Study Report by the 2nd Respondent 

DELIBERATION BY THE TRIBUNAL

12.

13.

 From the outset it is important to clarify that the jurisdiction of the Tribunal under  Section 129(1) 
of the Environmental Management and Coordination Act 2009 (“EMCA”) is not unlimited. The 
Tribunal is an appellate court from the decision of the 1st Respondent in matters relating to EIA 
licenses. In Miscellaneous Application Number 391 of 2006 -

Republic -vs- National Environmental Tribunal & 3 Others Ex-Parte Overlook Management 
Ltd and Silversand Camping Site Limited while considering the jurisdiction of the Tribunal to 
entertain an appeal against an EIA approval, Emukule J, considered the legislative intent of the 
provisions of EMCA and held as follows:

“….I have shown in the discussions on the two previous issues that the powers of the 
Respondent Tribunal are not unrestricted. The Tribunal ’s powers to entertain appeals are 
limited to decisions made under powers given to NEMA (Authority) or to NEMA’s Director 
General or Committee of NEMA… This is about where the jurisdiction of the Respondent 
Tribunal ends...On the other hand, the High Court has both original and appellate 
jurisdiction commencing from the provisions of Section 3(3) of the Act …”

In Nairobi HCCC Petition NO 22 OF 2012: MOHAMED ALI BAADI AND OTHERS vs T HE HON. 
ATTORNEY GENERAL and 7 others the Constitutional court in a matter dealing with the LAP-
SETT project and associated with the present Lamu Coal Plant made the following observations 
on the jurisdiction of the Tribunal :-
 
 “93. In our view, the mandate of the Tribunal is limited to the matters provided for in section 129 
of EMCA. Of all the functions of the Tribunal under Section 129 of EMCA, the only applicable one 
would be Section 129(1)(a) to the extent that the Petitioners challenge the completeness 
and scientific sufficiency of the ESIA Report that resulted in the license issued by NEMA to 
the LAPSSET Project&#39;s proponent. However, the scope and range of issues, rights and 
controversies involved in the present dispute surpasses the narrow question of the conditions 
which can be imposed as part of the EIA License …..

PAGE15
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14.

15.

16.

17.

96. In our considered opinion, the Tribunal is not a suitable forum for the purpose of settling 
environmental conflicts at community level as disclosed in this Petition. In addition, the 
design of the Tribunal is such that it does not envisage the participation of all interested 
parties, such as developers, government, the community, non-governmental organizations, 
and environmental groups in a joint effort aimed at restoring the environment and agreeing 
on their sustainable use. Differently put, the multiplicity of parties and the polycentricity 
of issues in a case such as this one makes it unsuitable for the Tribunal .”

The purpose of this observation on the Tribunals jurisdiction and scope of mandate is to ensure 
that the Tribunal does not stray outside the scope and mandate set out in section 129 (1)(a) of 
Environmental Management and Coordination Act, 1999 when dealing with the present dispute 
to matters outside the licensing regime or in issues where there are “multiplicity of parties and 
polycentricity of issues”. The jurisdiction of the Tribunal is narrow. It is to examine “the 
completeness and scientific sufficiency of the ESIA Report that resulted in the license issued 
by NEMA”.
 
The Tribunal has considered the evidence tendered by the respective witnesses and submissions 
of the parties. The evidence of the expert witness for both the Appellant s and the Respondents 
was extremely helpful to the Tribunal and their expertise was not called into question by any of 
the parties.
 
 
The purpose of the Environment Impact Assessment (EIA) process is to assist a country in 
attaining sustainable development when commissioning projects. The United Nations has set 
Sustainable Development Goals (SDGs), which are an urgent call for action by all countries 
recognizing that ending poverty and other deprivations must go hand-in-hand with strategies 
that improve health and education, reduce inequality, and spur economic growth – all while 
tackling climate change and working to preserve our oceans and forests.

Accordingly, contrary to popular belief the purpose of environmental audits are not meant to 
hinder development but to ensure economic progress in a country takes into account 
environmental impacts of such proposed economic activity. With this in mind, we must also make 
it absolutely clear that the common perception that a coal power plant project will always be 
rejected in Kenya as part of its development agenda is not correct. As long as coal power plant 
projects meet the required standards of the law and abide by conditions imposed to mitigate 
potential impacts then they remain a viable and an acceptable mode of power generation. We say 
this being alive to the recent changes in the Energy law as enacted by the Energy Act 2019 that 
contains an entire provision on coal plants. Part V of the Energy Act 2019, (sections 94 to 116) 
capture the licensing requirements for operation of Downstream Coal activities and includes 
environmental conditions as one of the things to be met before licensing. Section 94 of the 
Energy Act provides as follows:
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18.

19.

20.

21.

 “94. (1) A licence or permit as the case may be, is required by a person who wishes to carry out 
the production of energy from coal.
2. A person who wishes to undertake— (a) electricity generation using coal must have a valid 
licence issued by the Authority; (b) transportation of coal for energy production using a vehicle 
must have a valid permit in respect of that vehicle issued by the Authority.”

 Importantly, for the construction of a coal power plant section 107 provides as follows:-
 “107. (1) A person who intends to construct a facility that produces energy using coal shall, 
before commencing such construction, apply in writing to the Authority for a permit to do so. 
Construction permits.
2. An application under subsection (1) shall—
 
a. specify the name and address of the proposed owner;
b. be accompanied by the registration documents of the proposed beneficial owner;
c. be accompanied by a copy of detailed layout plans and specifications prepared by a 
professional engineer;
d. be accompanied by a Strategic Environment Assessment and Social Impact Assessment 
licenses; and
e. contain such other details as may be necessary.”

Accordingly, Parliament in its wisdom has identified coal energy as one source of possible energy 
sources for this country. The only relevant considerations are compliance with the provisions of 
the Energy Act 2019 and the Environmental Management and Coordination Act, 1999 when 
setting up such plants. As such, we repeat that, subject to meeting the conditions set out in the 
Act and in so far as it relates to this Tribunal , if the requisite conditions are met with respect to 
environmental matters including the due and proper preparation of an EIA study report in 
compliance with EMCA, coal fired power plants remain, for the time being, a lawful option in the 
power generation mix of this country.

In the present case, turning now to the issues agreed upon by the parties and upon reading the 
submissions of all parties, based on the evidence on record, we address each issue as follows:-
A. Whether the grant of the ESIA Licence by the 1st Respondent is in violation of the 
Environmental (Impact Assessment & Audit) Regulations and the Constitution of Kenya;
 -and-
B. Whether the process leading to the preparation of the ESIA Study Report by the 2nd 
Respondent involved proper and effective Public Participation.

To these issues, we observe that the legal regime for the issuance of EIA Licenses is anchored in 
the Constitution of Kenya where Article 69 (f) requires the State to establish systems of 
environmental impact assessment, environmental audit and monitoring of the environment.
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22.

23.

24.

25.

These systems are set out in EMCA and in particular Part VI of the EMCA as read with the relevant 
provisions of the Environmental (Impact Assessment and Audit) Regulations 2003 (“the 
Regulations”) made thereunder have set out the framework of environmental impact assessment, 
environmental audit and monitoring of the environment and the procedures and processes 
involved in securing the same. These requirements in the EMCA and the Regulations ought to be 
complied with in the preparation of an EIA report. As part of the Tribunal s mandate, it is 
important that there be strict compliance and adherence to the letter of the law. 
The Tribunal s jurisdiction does not allow it to waive provisions of statute or regulations made 
thereunder. In this case, the legal requirements imposed on the 1st and 2nd Respondents when 
undertaking an EIA study have to be strictly complied with considering the nature of the Lamu 
coal power plant project and its unique position as the first coal power plant proposed to be 
developed and operated in Kenya.
 
The Appellants have complained about the lack of proper and effective public participation as a 
ground of appeal and as one of the agreed issues. The Respondents disagree that there was a lack 
of consultation and point to the vast amount of attachments to the exhibits showing that there 
was public participation with the community and other lead agencies. It is trite law that a key 
element in the system of environmental impact assessment is that of public participation by 
individuals and communities in this process. The foundation of public participation can be found 
in Principle 10 of the Rio Declaration on Environment and Development, 1992 which states as 
follows:-
“Environmental issues are best handled with participation of all concerned citizens, at the 
relevant level. At the national level, each individual shall have appropriate access to 
information concerning the environment that is held by public authorities, including 
information on hazardous materials and activities in their communities, and the 
opportunity to participate in decision-making processes. 
States shall facilitate and encourage public awareness and participation by making 
information widely available. Effective access to judicial and administrative proceedings, 
including redress and remedy, shall be provided. “

It will be seen that access to information for the persons affected is important for meaningful 
participation by citizens and motivates them to participate in decision and policymaking 
processes in an informed manner as it seeks to take into account the community’s and different 
stakeholders concerns.

In Constitutional Petition No. 305 of 2012: Mui Coal Basin Local Community & 15 others v 
Permanent Secretary Ministry of Energy & 17 others a three judge bench of the Kenya 
Constitutional Court set out the minimum basis for adequate public participation as follows:-
 
“97. From our analysis of the case law, international law and comparative law, we find that public 
participation in the area of environmental governance as implicated in this case, at a 
minimum, entails the following elements or principles:
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a. First, it is incumbent upon the government agency or public official involved to fashion a 
programme of public participation that accords with the nature of the subject matter. It is the 
government agency or Public Official who is to craft the modalities of public participation but 
in so doing the government agency or Public Official must take into account both the quantity 
and quality of the governed to participate in their own governance. Yet the government 
agency enjoys some considerable measure of discretion in fashioning those modalities.

b. Second, public participation calls for innovation and malleability depending on the nature of 
the subject matter, culture, logistical constraints, and so forth. In other words, no single regime 
or programme of public participation can be prescribed and the Courts will not use any litmus 
test to determine if public participation has been achieved or not. The only test the Courts use 
is one of effectiveness. A variety of mechanisms may be used to achieve public participation.

Sachs J. of the South African Constitutional Court stated this principle quite concisely thus: “The forms 
of facilitating an appropriate degree of participation in the law-making process are indeed capable of 
infinite variation. What matters is that at the end of the day, a reasonable opportunity is offered to 
members of the public and all interested parties to know about the issues and to have an adequate say. 
What amounts to a reasonable opportunity will depend on the 
circumstances of each case. (Minister of Health and Another v New Clicks South Africa (Pty) Ltd and 
Others 2006 (2) SA 311 (CC))”

c. Third, whateverprogramme of public participation is fashioned, it must include access to and 
dissemination of relevant information.
 
See Republic vs The Attorney General & Another ex parte Hon. Francis Chachu Ganya (JR Misc. App. 
No. 374 of 2012). In relevant portion, the Court stated: “Participation of the people necessarily 
requires that the information be availed to the members of the public whenever public policy 
decisions are intended and the public be afforded a forum in which they can adequately ventilate 
them.”

In the instant case, environmental information sharing depends on availability of information. Hence, 
public participation is on-go ing obligation on the state through the processes of 
Environmental Impact Assessment – as we will point out below.

d. Fourth, public participation does not dictate that everyone must give their views on an issue 
of environmental governance. To have such a standard would be to give a virtual veto power 
to each individual in the community to determine community collective affairs. 
A public participation programme, especially in environmental governance matters must, 
however, show intentional inclusivity and diversity. Any clear and intentional attempts to keep 
out bona fide stakeholders would render the public participation programme ineffective and 
illegal by definition. In determining inclusivity in the design of a public participation regime, the 
government agency or Public Official must take into account the subsidiarity principle: those 
most affected by a policy, legislation or action must have a bigger say in that policy, legislation 
or action and their views must be more deliberately sought and taken into account.
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26.

27.

28.

29.

e. Fifth, the right of public participation does not guarantee that each individual’s views 
will be taken as controlling; the right is one to represent one’s views – not a duty of the 
agency to accept the view given as dispositive. However, there is a duty for the 
government agency or Public Official involved to take into consideration, in good faith, all 
the views received as part of public participation programme. The government agency or 
Public Official cannot merely be going through the motions or engaging in democratic 
theatre so as to tick the Constitutional box.

f. Sixthly, the right of public participation is not meant to usurp the technical or democratic role 
of the office holders but to cross-fertilize and enrich their views with the views of those who will 
be most affected by the decision or policy at hand.”

We accept the principles and guidelines set out in the Mui Coal basin case as a proper path in 
examining the level of process of public participation undertaken by the proponents and the true 
test of participation being the effectiveness of the process.

The 2nd Respondents relied on National Association for the Financial Inclusion of the 
Informal Sector v Minister for Finance & Another [2012] eKLR (per Majanja J), for the holding 
that the Constitution does not prescribe how public participation is to be effected and in every 
case where a violation is alleged, it is a matter of fact whether there is such a breach or not. While 
this may be true for the Constitutional provisions and/ or other sectors, in the matter of Environ-
mental Impact Assessment Studies the EMCA and its regulations provide a structure of how the 
public participation exercise will be conducted.

The relevant provisions of law require that an Environmental Impact Study be conducted for 
projects of the nature contemplated by the 2nd Respondent herein as a matter falling within the 
Second Schedule to the Act and Regulations. It envisages three general stages leading up to the 
issuance of the EIA Licence by the 1st Respondent. These stages are firstly, the formulation of the 
terms of reference (TOR) as per Regulation 11, secondly, the carrying out of the EIA study in terms 
of Regulations 16-17 leading to the preparation and presentation of the EIA Study report and 
finally, the post-study report where certain actions had to be undertaken as per Regulations 
18-22 culminating in the issuance of an EIA licence to a project proponent. Depending on the 
stage of the process, there are different roles to be played by either the 1st or 2nd Respondent 
and different levels and requirements for participation.

In the instant appeal, the evidence showed that the 2nd Respondent , through Kurrent Technolo-
gies Limited, prepared an Environmental Project Report for the Proposed 1050 MW Coal Power 
Plant in September, 2015 and submitted the same to the National Environmental Management 
Authority (NEMA), 1st Respondent who in turn submitted copies of the project report to each of 
the relevant lead agencies and the relevant District Environment Committee by its letters of 26th 
October, 2015 and 16th October, 2015 respectively. The Appellants tendered their comments to 
the Project Report through their letter of 12th November 2015. Up till this stage the parties 
appeared to proceed on the basis of a project report.
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30.

31.

32.

33.

34.

35.

 At this stage it is important to clarify that with effect from 17th June 2015, Act No 5 of 2015 
amended Section 58 of the EMCA so that all projects falling within the Second Schedule to the 
Act now required an EIA Study as opposed to a mere project report which was the case prior to 
the amendment. The current project fell within the Second Schedule.

In any event, through a letter dated 26th October 2015 the 1st Respondent , in line with the now 
substituted provisions, required the 2nd Respondent to undertake an environmental impact 
assessment study as the project would have a significant impact on the environment and 
demanded wider public consultation and in-depth coverage of the foreseen impacts and 
mitigation measures thereof. The 2nd Respondent was thereby required to liaise with its EIA 
Experts to develop a Terms of Reference for its approval before it carried out the EIA Study. The 
letter of 26th October 2015 is of paramount significance to this case and concluded as follows:
 “You will be expected to (among other things) include the following details in your study:
 1. Project rationale and justification (especially with regard to the site)
 2. Detailed Engineering and related drawings
 3. A comprehensive analysis of project alternatives (site, technology, materials etc)
 4. Detailed and comprehensive stakeholder consultation.”

Turning now to each phase that the study process had to undergo, the Tribunal considers the 
following:-

Phase I: the Terms of Reference
In commencing the EIA Study, the 2nd Respondent complied with the directive of the 1st 
Respondent and regulation 11 of the Regulations by preparing the Terms of Reference dated 27th 
January 2016 and submitted the same to the 1st Respondent Authority on 29th January 2016.
 

After the development of the Terms of Reference for the EIA Study in January 2016, the 
Regulation required fulfilment of the two further stages mentioned earlier before approval could 
be given and licence issued: the EIA Study phase leading to publication of an EIA Study report on 
the one hand and the post EIA study report phase on the other, each with its own process and 
requirements for public consultation and participation.

Phase II: The EIA Study phase
Regulation 17 of the Environmental (Impact Assessment and Audit) Regulations 2003, required 
the proponent of a project to seek views of the persons to be affected after approval of the 
project report and during the process of the study. In particular, Regulation 17 (2) required the 
proponent to publicize the project and its anticipated effects and benefits by
a. posting posters with information on the proposed project in strategic public places in the 
vicinity of the site, and
b. publish a notice on the proposed project for two successive weeks in a newspaper with nation 
– wide circulation and
c. make an announcement of the notice in both official and local languages in a radio with 
nationwide coverage for at least once a week for two consecutive weeks.
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36.

37.

38.

39.

d. Thereafter, the proponent was required to hold at least three public meetings with the affected 
parties and communities to explain the project and its effects, and to receive their oral or written 
comments.
e. For these meetings, a notice of the time and venue was to be communicated at least one week 
before the meeting. The meetings were expected to be at a time and venue convenient to the 
affected communities and other concerned parties
f. A coordinator to record the comments was to be availed as well as a translator made available 
during the meeting. The views collected from this meeting would then be incorporated in the 
preparation of the EIA Study report.

The 1st to 6th Appellants case revolves around the adequacy of the consultation process leading 
to the preparation of the ESIA study. The 1st and 2nd Respondents submissions is that Save Lamu, 
through its officers and members, including the Appellants, continued to appear and represent 
their views at different fora on the project as seen from the annexure presented in evidence. In 
their testimony, Raya Famau Ahmed AW1, Somo M Somo AW9 and Mohamed Athman AW2 
confirmed their individual membership of the 1st Appellant , Save Lamu. The Lamu Tourism 
Association represented by AW11 – John Francis Dyer, a beach hotel owner in Manda also 
confirmed its membership including a letter dated 13 March 2016 addressed to the Director 
Compliance and Enforcement of the 1st Appellant giving their views on the proposed project. The 
input of the 1st Appellant and the various members who attended the meetings organized by the 
Respondents were documented as part of the evidence of the RW3 Sanjay Gandhi at Page 269 of 
the Appellants’ Bundle of documents as proof of the 2nd Respondents position that the 
Appellants had actually participated in the process.

From the Appellants’ Annexure at Pages 189-197 and at Pages 207-265 of the Appellants Bundle 
of Documents (Volume 1) there is evidence that the Appellants gave their views and comments 
and took part in ventilating their views leading to the preparation of the Project Report and 
scoping stage and even after the Project report but before the EIA study had commenced.

To support their contention of adequate participation, the 2nd Respondents point to the 
Appellant s letter dated 15th January, 2015 annexed to the Appellant s’ Bundle of Documents (1) 
as SL 4 where they are specifically invited by the 2nd Respondent’s Lead ESIA Expert, Sanjay 
Gandhi, to attend a public hearing to give their views. Later on in 2016, they directly 
communicated to the 2nd Respondent’s Managing Director, Francis Njogu, vide their unsolicited 
letter dated 13th March, 2016 giving their comments on the Proposed Project. In the 2nd 
Respondents view, this was proof that there was engagement of the Appellants in the process.

The 2nd Respondents witness RW3 Sanjay Gandhi, who was also the Lead EIA Expert for the 
project, pointed out that a total of 31 meetings were undertaken at various locations between 
9th January 2015 and 25th June 2015 with a variety of stakeholders in Lamu County, Nairobi and 
Malindi. A complete record of each meeting including completed registration sheets, 
photographic evidence and Issues and Response (I&R) Reports were presented as evidence. The 
ESIA report also contains a very clear Stakeholder Engagement Plan at Pages 1407-1481 (of 
volume II) intended to cover the Scoping Phase, the ESIA Study Phase, the Construction Phase, 
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the Operational Phase and the Decommissioning Phase dated 10th July 2016. Table 3.1 at page 
1429-1434 (of volume II) presented a summary of the stakeholder engagement activities commencing 
with the meeting at Subira Hotel, Hindi on 9th January 2015 to the Focus Group Discussion at Chiefs 
Camp Pate Island on 25th June 2015 as per the table below:-

41.

42.

43.

44.

45.

A public/ stakeholder meeting for civil society organizations based in Lamu was organized by the 
Ministry of Energy and Petroleum on 14th October 2015 to discuss the proposed project and it’s 
potential impacts. The 2nd Respondent also engaged the services of a company by the name 
Africa Practice to conduct physical door to door campaigns in homes situated in various locations 
within Lamu Islands of Pate namely Kizingitini, Mbwajumwali, Faza, Myabogi, Tchundwa, Siyu 
and Shanga between 5th April and 2nd May 2015, to sensitize the residents about the project. 
RW2 Abdulrahman Aboud, testified how posters were placed at strategic places all over Lamu for 
purposes of notifying the public of the project and calling on their comments and views during 
the public hearings that were conducted all over Lamu. He also testified about the use of other 
mechanisms to reach the public in remote parts of Lamu such as the use of the so-called criers 
who relayed messages about meetings.

The 2nd respondents witness RW2 Abdulrahman Aboud confirmed that Mr Gandhi explained and 
engaged with some of the participants at the various meetings in Kiswahili language which he 
was fluent in taking into account the language most widely spoken in the region.
 
Looking at the evidence produced we accept that wide public participation had been undertaken 
during the scoping phase for the project report.

However, this were all done before the study had been commenced or conducted or the study 
report prepared. The meetings that took place from 9th January 2015 to 25th June 2015, well 
before the EIA Study was itself conducted, were in the Tribunal s view not the meetings 
contemplated by Regulation 17 of the regulations which provides at Regulation 17 (2) that the 
seeking of views of the public could only happen after the approval of the project report by the 
1st Respondent.

From the table of the summary of the meetings, it will be seen that these were introductory in 
nature but not structured to share information on the possible effects and impacts of the project 
on the population and the proposed mitigation measures that the 2nd Respondent would 
undertake. AW1 Raya Famau who attended the first consultative meeting held on 24th January 
2015 testified that participants were given very limited time to ask questions and answers 
appeared inadequate and Sanjay Gandhi for the 2nd Respondents informed them that specialist 
studies were still being conducted to determine the precise impacts of the coal plant project. 
To date, answers to these queries had not been provided. AW8 Mbwana, also complained of the 
same thing. By the time these meetings were taking place the Study process had not commenced 
and the attendees were informed that subsequent meetings were planned for to provide more 
details on the concerns they raised. 
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46.

47.

48.

These meetings to explain the project properly and allay the concerns of the residents never took 
place. Essentially, the proponent had put the cart before the horse by relying on information 
obtained prior to the EIA Study as the basis for justifying the EIA Study. It also contradicted the 
directive by the 1st Respondent of 26th October 2015 when the 2nd Respondent was asked to 
undertake wider public consultation and in-depth coverage of the foreseen impacts and 
mitigation measures thereof. The directive was intended to cover greater additional consultation 
and inclusion of these impacts.

From the evidence of both the 1st and 2nd Respondents no attempt was made to show that 
public consultation meetings had taken place in line with regulations 17(1) and 17 (2) for the 
period from the formulation of the Terms of reference in January 2016 to July 2016 when the EIA 
study report was concluded. No notice of meetings were issued or meetings held under the 
requirements of regulation 17. 
Instead the Respondents sought to circumvent these requirements by repeatedly referring to the 
meetings at the scoping and project stage of the process in the year 2015, well before the EIA 
Study had commenced. 
At that stage of the project report in 2015, and as pointed out by the 1st Respondents letter, there 
was lack of access to information that was a prerequisite to a 
meaningful exercise of public consultation and participation.

The danger of relying on the year 2015 meetings is evident from the inaccuracy of certain 
information presented then. For instance, to the question asked on whether it was possible that 
the Kenya Power Limited Company would not take up the power produced, Mr Gandhi replied 
that it was highly unlikely as Kenya would require 5000 MW within 40 months of the year 2013. 
To date, even in the year 2019, from the evidence of the Appellants witness, Mr Jabbal, 
Kenya&#39;s requirement remains at an average of 2000 MW only. On the land position and size, 
in January 2015 Mr Gandhi confirmed that no firm decision had been made on the exact location 
or the size that would be required. 
To the question of climate change and the requirements of the Climate Change Act, 2016, 
Mr Gandhi in his testimony conceded that he had not given greater attention to these aspects and 
he would give the same more emphasis should the process be repeated. These examples are but 
a few and illustrate the inaccuracy and uncertainty of information at that stage in the year 2015. 
Further meetings ought to have been held to give the correct information during the conduct of 
a proper study and when data on most of the areas identified by the terms of reference had been 
collected and verified. Lack of accurate information cannot be the basis of proper and effective 
public participation.

There was no evidence that the Appellants views or that of other members of the public were 
sought or received at the ESIA Study phase- Phase II, ie the period after 31st January 2016 to 14th 
July 2016. In failing to engage the public at this stage of the process, there was a breach of the 
subsidiarity principle and the provisions of regulation 17(2) of the Environmental Impact 
Assessment Regulations, as no public meeting had been undertaken in accordance with the 
elaborate procedure provided therein or at all. 
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49.

50.

51.

52.

This breach is further exacerbated by the fact that the 2nd Respondent ignored the directive of 
the 1st Respondent of 26th October 2015 on the need for greater public participation.

As far back as January 2015, and the months following, the residents of Lamu had expressed 
interest in having their concerns heard and addressed. The failure to hold any meetings from 
January 2016 to July 2016 and the preparation of a comprehensive EIA Study report without the 
participation of the persons most affected was contemptuous of these same people and residents 
who would have the most to sacrifice should the project proceed and impact found to be more 
severe than that addressed by the 2nd Respondent.

Human beings are justifiably concerned about the environmental impacts of projects to their 
location and especially where those projects are novel in nature. These environmental impacts 
are not restricted to the ecological effects alone but extend to other wider areas that affect their 
lives like the health impacts to them and their families, to their livelihood and economic 
opportunities, socio-cultural heritage and traditions. 
Being concerned about all these environmental effects of a project the people most affected by 
a project must therefore have a say on each and every aspect of the project and its impact. 
In carrying out a consultative process, it is not a must that every person must support the project 
nor can a proponent address every unreasonable demand and suggestion, but it is vital that even 
the most feeble of voices be heard and views considered. 
It is presumptuous for a proponent, like the 2nd Respondent did in this case, to proceed with the 
EIA study, identify the impacts and then unilaterally provide for mitigation measures in complete 
disregard of the people of Lamu and their views. We therefore find that public participation in 
phase II of the EIA Study process was non-existent and in violation of the law.

On Phase III: the post - Study report

The 2nd Respondents ESIA Study report was completed and forwarded to the 1st Respondent on 
14th July 2016. From this moment on till the issuance of the EIA Licence, the responsibility to 
undertake certain specified acts in accordance with the law now shifted to the 1st Respondent. 
Regulation 20 of the Environmental (Impact Assessment and Audit) Regulations, required the 1st 
Respondent to forward the ESIA Study report, within 14 days of its receipt, to the relevant Lead 
Agencies for their comments. This was done by a letter dated 18th July, 2016.

Under section 59 of EMCA and Regulation 21 (2) (a) of the Environmental (Impact Assessment and 
Audit) Regulations, the 1st Respondent was required, within 14 days of receipt of the said ESIA 
Study Report from the 2nd Respondent , to invite members of the public to make oral or written 
comments on the report and proceed to publish the same in the Kenya Gazette and in a 
newspaper circulating in the area or proposed area of the project a notice of the Project. 
The notice published provided for a time limit of 30 days for comments.
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53.

54.

55.

Newspaper advertisements were published in Taifa Leo of Monday, 18th July, 2016 followed by 
the publication in the Daily Nation of Tuesday, 19th July, 2016 inviting the public to submit their 
views and comments on the proposed project within thirty (30) days from the date of Publication 
as well as the Daily Nation of Monday, 25th July, 2016 and Taifa Leo of Monday, 25th July, 2016 
all setting similar time lines from the date of publication. 
The 1st and 2nd Respondents point to the documents annexed at Pages 24-31 of the 1st 
Respondent ’s Bundle of Documents as proof of compliance. The Kenya Gazette notice of 29th 
July 2016 also gave 30 days for presentation of views. From the various time-lines given in the 
newspaper advertisement and the Kenya gazette, the 1st Respondent attempted to comply with 
the law by providing for a 30 day notice period but having set different start dates for the 30 days 
it became prejudicial and unfair to parties who wished to respond to these notices as they could 
not be sure of the last day for presentation of comments as invited. 
Essentially, following the last advertisement in the Kenya Gazette, the only logical deadline 
became the 29th August 2016. Any attempt to deny people their submission of comments before 
then, including those received on 29th August 2016, was procedurally unfair and made the 
process defective. Various lead agencies and stakeholder groups submitted their comments in 
what they believed to be in compliance of Regulation 21 (3) of the Environmental (Impact 
Assessment and Audit) Regulations, albeit on different dates up to 30th August 2016 and beyond. 
The said comments are contained at Pages 34-168 of the 1st Respondent ’s Bundle of Documents.

On the radio announcements, the evidence tendered showed that an announcement was made 
in both official and local languages and also broadcast at least once a week for two consecutive 
weeks on Radio Salaam and Radio Sifa although no evidence was adduced to show that these 
were radio stations with national coverage as provided for under Regulation 21 (2) (b) of the 
Environmental (Impact Assessment and Audit) Regulations. 
The emphasis on nation-wide publication/ announcement was because the impact of such 
projects, in many instances, were of national interest. Whereas the EIA Studies had to consider 
the subsidiarity principle in asking for participation of the most affected members it was still 
imperative that such study also consider the wider views beyond the project area, where the 
nature of the project meant that its impact could potentially extend beyond the geographical 
location, as also alleged by the Appellant s in their submission.
 This is the main reason for the requirement for nation-wide as opposed to localized participation.

Following the submission of the ESIA Study to NEMA for consideration, the 2nd Respondent 
rolled out a program of 5 public stakeholder consultation meetings. These meetings were held at 
various locations in Lamu County between August 8 and 11, 2016. The purpose of these meetings 
was to share the contents of the ESIA Study and Specialist Studies and to receive comments and 
views from the stakeholders. 
The stakeholder group and location of the 5 meetings were as follows: (i) Members of the Lamu 
County Assembly at the County Assembly of Lamu, (ii) Technical Community Committee at the 
KPA boardroom in Lamu, (iii) County Administration at Mwana Arafa Hall in Lamu, (iv) Imams and 
Preachers at Mwana Arafa Hall in Lamu, (v) Women’s groups at Subira Guesthouse, Lamu and (vi) 
Public and Farmers at Kwasasi, the project area. The evidence thereof is annexed at pages 73-118 
of Sanjay Gandhi’s Witness Statement.
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56.

57.

58.

59.

It is important to note that after the submission of the ESIA study report to NEMA, the regulations 
oblige the 1st Respondent (at the cost of the 2nd Respondent ) to carry out the public 
consultation exercise. There is no requirement for the 2nd Respondent at this stage to call for any 
further meetings or consultations- this was the 1st Respondents role. 
In allowing the 2nd Respondent to act like it was still in charge of the process at this stage, the 
1st Respondent appeared to have taken a back seat and abdicated its role to the 2nd Respondent. 
The 2nd Respondent in rolling out it’s stakeholder consultation of August 2016 was engaged in 
something over and above what was legally required of them. The stakeholder engagement, after 
the report had been presented to the 1st Respondent , was not a requirement of the regulations, 
at this stage of the process.

Notwithstanding, these activities by the 2nd Respondent , the 1st Respondent attempted to also 
engage the Lead Agencies through a meeting held on 25th August 2016 for some select groups. 
The minutes of this meeting were post-dated to 1st September 2016 but painted a very grim view 
of the project by these lead experts. It was clear from the minutes of 1st September 2016, that all 
the lead agents at that meeting had raised concerns on the location of the Kwasasi public 
meeting of 26th August 2016, the day of the meeting being a Friday, the time lines for submitting 
of comments and all were unanimous in their view that the time was too short and pointed to the 
failure to have a proper civic education process for members of the public.

Upon receipt of both oral and written comments as specified by sections 59 and 60 of the Act, 
and as provided for under Regulation 22, the 1st Respondent Authority was required to publish a 
Notice for a Public hearing. The 1st Respondent purported to do this through a paid 
advertisement in the Daily Nation of 19th August, 2016 (refer: Page 169 of the 1st Respondent’s 
Bundle of Documents). The Public Notice was scheduled to be held on 26th August, 2016. 
This was in spite of the fact that views were still being received and the deadline given had not 
lapsed.

Ignoring these defects, a public hearing took place at Kwasasi, the project site, on 26th August, 
2016. The Appellants contend that this meeting was premature. The Respondents submitted that 
it was conducted after the expiry of the 30 days contained in the notices referred to herein. On 
the conclusion of the hearing, the presiding officer compiled a report of the views presented at 
the public hearing and submitted the report to the Director-General within fourteen days from 
the date of the public hearing as can be seen from the record of attendance.

The Tribunal has already observed that the different deadlines set in the newspapers and the 
Kenya Gazette notifications served to confuse the last day for presentation of comments. 
Accordingly, it made no sense for the meeting of 26th August 2016 to be held prior to the last 
possible day for the close of presentation of views and before all parties had been given an 
opportunity to present comments as advertised. It is our considered finding that the notice of 
19th August 2016 was inappropriate and the meeting of 26th August 2016 thus premature as the 
time under the Kenya gazette had not expired by this time. The earliest the meeting could take 
place was after the 29th August 2016. 
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In the Tribunal s view this confused approach and state of affairs made the process procedurally 
unfair as it subjected members of the public to conflicting dates and deadlines. The process 
appeared to be deliberately hurried to either meet the proponents expectations or to lock out 
members of the public from the process.

The 2nd Respondents point out the fact that the Appellant s presented further views to the 1st 
Respondent ’s Director General vide their undated letter enclosing their 50-Page comments 
annexed as SL 14 at pages 207-265 of the Appellant s Bundle of Documents (volume 1). 
The said letter was signed by the Appellants Shalom M Ndiku, their lawyer and the Chairman.
 
They also point to the fact that both the Appellant s and the chairman attended the Public hearing 
at Kwasasi on 26th August, 2016 and gave the Appellant s’ comments which are captured at Page 
268-269 of the Appellant s of Annexure SL 15 to the Appellant s Bundle of Documents (Volume 
1). AW2 – Mohamed Athman attended the public hearing at Kwasasi on 26th August, 2016, 
including a written Memorandum presented by Somo M Somo.

From the evidence of Somo M Somo, the Tribunal formed the impression that the conduct of the 
meeting of 26th August 2016 at Kwasasi fell short of that contemplated by the regulations. 
The Kwasasi meeting was not a consultative meeting to explain the nature of the project and its 
impact as required by the Regulations. It fast degenerated into a popularity contest, engulfed by 
an atmosphere of tension, where the participants were split into two groups and a poll of some 
sort was conducted to establish the numbers who supported as opposed to those against the 
project. There was a lack of true and genuine engagement on the merits and demerits of the 
project. Mike Olendo, an expert working with WWF, complained about the manner in which 
participation was conducted as he felt it was more of a routine check-off approach. 
Regulation 22 (5) provides that a proponent would be entitled to make a presentation and 
thereafter respond to presentations made at the meeting. This did not include converting the 
meeting to a popularity contest.

The 1st Respondents compliance and enforcement officer in the EIA section, RW1 Gideon 
Kipchirchir Rotich, laid no evidence to show that there was any attempt to even comply with the 
prescribed clear regulations and procedures on public participation despite NEMA being solely 
responsible for the arrangement and conduct of the public participation after July 2016. Other 
than confirming advertisement of the meeting on 19th August 2016 for the meeting of 26th 
August 2016, Mr Rotich laid no evidence to show what efforts had been made by the 1st 
Respondent to have a proper and meaningful exercise in compliance with the EMCA and the 
Regulations before then and or to clarify the conflicting deadlines.

The Tribunal therefore finds that for Phase III, the steps taken after the publication of the EIA 
Study report in July 2016 to September 2016, including the notices issues, time for receipt of 
comments and the time and venue of meetings were all done in a manner contrary to the 
regulations and did not meet the threshold of regulation 21 of the Regulations for public 
participation.
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The Tribunal thus finds that the 1st Respondent in issuing the EIA Licence on 7th September 2016 
failed to properly consider its own directive of 26th October 2015, the compliance with the same 
and of the regulations in so far as the process of consultation was concerned at the second and 
third phases of the EIA study and further erred by approving the project without considering the 
views presented after 26th August 2016. It also disregarded the views and advise of the meeting 
of the lead experts of 25th August 2016. We have no hesitation in holding that there was a lack 
of proper and effective public participation as required by law. The issuance of the licence was 
unreasonable in ignoring the prescribed procedure and its own directive, arbitrary and 
disregarded the views given without providing reasons for refusal to consider the same.

In the case of National Association for the Financial Inclusion of the Informal Sector v Minis-
ter for Finance & Another [2012] eKLR, Majanja J, held as follows at Page 195 as regards public 
participation:

 “24. I agree that public participation as a national value is rooted in the fact that Kenya is a 
democratic state and that public participation fulfills and complements the other values of good 
governance, transparency and accountability. The Constitution does not prescribe how public 
participation is to be effected and in every case where a violation is alleged, it is a matter 
of fact whether there is such a breach or not.
 [Emphasis Added]”
 25.  In the case of Consumer Federation of Kenya (COFEK) vs Attorney General & 
Others – Nairobi Petition No. 11 of 2012 (Unreported), the Court noted at para. 52, that:
 
“The values outlined in Article 10 of the Constitution are not defined nor are they cast in stone. 
I would agree with Mr. Gatonye that they are applied in a particular context and the court in 
examining whether particular values are fulfilled must look at the legislative architecture of the 
statute and the facts and circumstances of the case bearing in mind that every statute, rule, 
regulation or policy must be read in a manner that is intended to fulfill these values.”
 26. The Court further quoted with approval the sentiments of the Constitutional Court of South 
Africa in Minister of Health and Another vs New Click (Pty) Limited and Others CCT 59/2004, 
[2005] ZACC 14 that:
 “The forms of facilitating an appropriate degree of participation in law-making process are indeed 
capable of infinite variation. What matters is that at the end of the day, a reasonable opportunity 
is offered to members of the public and all interested parties to know about the issues and have 
an adequate say.”
 
The 2nd Respondent has also correctly pointed out that part of the Appellant s grievances on 
public participation arose from a common misunderstanding of public participation where partic-
ipants expect all their views to be accepted as seen from paragraph 33 of the Appeal (Page 13 of 
the Notice of Appeal) where the Appellant s state:
 “33. THAT upon inspection of the EIA Licence’s accompanying conditions, we noticed that a 
great portion of our comments, concerns and queries on the Report were not included in the con-
ditions, indicating a failure to properly consider these comments prior [to] issuing the EIA Licence 
to APCL.”
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In Musimba v The National Land Commission & Others [2016] 2 EA 260, a 5 Judge-Bench 
comprising Lenaola J. (as he then was), Mumbi, Achode., Odunga and Onguto, JJ held as follows 
at Page 283:

“…the fact that the views given by the attendees at a public forum are all not taken into 
consideration does not vitiate the fact that there has been compliance with the requirement for 
public participation.

In the instant case, there was facilitation. The public and other relevant stakeholders were 
involved as the third Respondent undertook its statutory mandate. There is undisputed evidence 
that Kenya Wildlife service, the Ministry of State for Planning, the Kenya Forest Service and Nation-
al Museums were all involved. These were all stakeholders with different interests.

There is also adequate evidence that pursuant to section 21 of the Environmental (Impact 
Assessment and Audit) Regulations, LN Number 101 of 2003, the second and third Respondents 
caused to be published in the newspapers of 6 November 2012 and 13 November 2012 notice to 
the public inviting comments within 60 days from the public on the project. The said notice were 
also published in the Kenya Gazette also disclosed the anticipated impacts and proposed 
mitigation measures. The notices were all published before the Environmental Impact Assessment 
Licence being issued and some comments were indeed received, taken into account and acted 
upon by the third Respondent.” 

We agree with this holding that the failure to consider all views given at a public forum would not 
vitiate the process of participation. In the instant case, however, the Appellant s and other 
members of the public were giving their views on a project report before the EIA study had been 
conducted or the report published. A vital condition of public participation is access to 
information. The information contained in the study report had not been made available in good 
time to members of the public, or at all, nor had there been an effort to undertake the same level 
of engagement with the public after the EIA study had been conducted and report published. 
The seriousness of access to information cannot be overstated. Would members of the public 
have supported the project if certain information in the possession of the 2nd respondent had 
been availed to them" For instance, if the observations at page 1693-1694 of volume II had been 
specifically drawn to the attention of the public would there have been a negative or positive 
reaction by the public" These included identification of potential harm to the biodiversity flora 
and fauna, air quality that was stated to be potentially hazardous and may cause difficulty in 
breathing and the climate change effect leading to adverse consequences on human health- the 
report raises concern on “increased risk of asthma, lung damage and premature death”. 
It continues to raise concern on potential for acid rain which can spread and “can fall from the 
sky in rain over a widespread area, killing fish and plants” and also the adverse effects on forests 
and soil and vegetation. (refer page 1693-194 of the ESIA report). There well may be mitigation 
measures to curb these impacts but it was only fair that the people of Lamu were educated on the 
adverse impacts identified and within the knowledge of the proponent and thereafter have the 
mitigation measures explained to them in order to make an informed decision during the period 
from January 2016 to July 2016 and thereafter at the post study report stage. 
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That is public participation. The lead agents who gave their comments around the 29th August 
2016 also had their views disregarded and there is nothing to show that such views were ever 
considered and accepted or rejected.

In the Privy Council decision from the Supreme Court of Belize in Claim No. 223 of 2014:

Belize Alliance of Conservation Non-Governmental Organizations v The Department of the 
Environment and Belize Electric Company Limited, stated as follows:-

“………………….. As Linden JA said with reference to the Canadian legislation in Bow Valley 
Naturalists Society v Minister of Canadian Heritage [2001] 2 FC 461, 494 (in a passage quoted 
by the Chief Justice in this case):-

“The Court must ensure that the steps in the Act are followed, but it must defer to the 
responsible authorities in their substantive determinations as to the scope of the project, the 
extent of the screening and the assessment of the cumulative effects in the light of the mitigating 
factors proposed. It is not for the judges to decide what projects are to be authorised but, as long 
as they follow the statutory process, it is for the responsible authorities.”

From the above authority, it is incumbent for the Tribunal to be satisfied that the process and 
procedures under the Act were complied with and to ensure that the Regulators decision is not 
touched except where it is unreasonable or goes contrary to the law. The judicial function of the 
Tribunal is to examine whether there was compliance with statute. In the present appeal, the 
procedure was not followed and the process was seriously flawed. The 1st respondent owed a 
duty to properly supervise and ensure there had been compliance. They did not. Public 
participation conducted in a manner envisaged by a proponent is not one necessarily in 
conformity with the law. The Tribunal is interested more in the latter than the former.
 
At this juncture it is important to point out that is imperative that those in administration be keen 
when faced with objections to projects, where objectors hold the view that the project may 
compromise the environment. This Tribunal cannot permit authorities to deal so nonchalantly 
with such objections. Such objections need to be taken seriously and need to be considered. 
Public participation especially when it comes to EIAs are extremely critical and cannot be treated 
as a formality or inconvenience. It is at the very core of any EIA exercise. 
The EIA public participation process cannot be a mechanical exercise but a vibrant and dynamic 
activity where affected persons are engaged in a fair and reasonable manner.

In our view, public participation in an EIA Study process is the oxygen by which the EIA study and 
the report are given life. In the absence of public participation, the EIA study process is a still-born 
and deprived of life, no matter how voluminous or impressive the presentation and literal content 
of the EIA study report is. In this case, the report was extremely bulky and purported to capture a 
lot of information. By all accounts, it was an impressive piece of literal work but devoid of public 
consultation content, in the manner prescribed by the law, thus rendering it ineffective and at 
best only of academic value.

d. Thereafter, the proponent was required to hold at least three public meetings with the affected 
parties and communities to explain the project and its effects, and to receive their oral or written 
comments.
e. For these meetings, a notice of the time and venue was to be communicated at least one week 
before the meeting. The meetings were expected to be at a time and venue convenient to the 
affected communities and other concerned parties
f. A coordinator to record the comments was to be availed as well as a translator made available 
during the meeting. The views collected from this meeting would then be incorporated in the 
preparation of the EIA Study report.

The 1st to 6th Appellants case revolves around the adequacy of the consultation process leading 
to the preparation of the ESIA study. The 1st and 2nd Respondents submissions is that Save Lamu, 
through its officers and members, including the Appellants, continued to appear and represent 
their views at different fora on the project as seen from the annexure presented in evidence. In 
their testimony, Raya Famau Ahmed AW1, Somo M Somo AW9 and Mohamed Athman AW2 
confirmed their individual membership of the 1st Appellant , Save Lamu. The Lamu Tourism 
Association represented by AW11 – John Francis Dyer, a beach hotel owner in Manda also 
confirmed its membership including a letter dated 13 March 2016 addressed to the Director 
Compliance and Enforcement of the 1st Appellant giving their views on the proposed project. The 
input of the 1st Appellant and the various members who attended the meetings organized by the 
Respondents were documented as part of the evidence of the RW3 Sanjay Gandhi at Page 269 of 
the Appellants’ Bundle of documents as proof of the 2nd Respondents position that the 
Appellants had actually participated in the process.

From the Appellants’ Annexure at Pages 189-197 and at Pages 207-265 of the Appellants Bundle 
of Documents (Volume 1) there is evidence that the Appellants gave their views and comments 
and took part in ventilating their views leading to the preparation of the Project Report and 
scoping stage and even after the Project report but before the EIA study had commenced.

To support their contention of adequate participation, the 2nd Respondents point to the 
Appellant s letter dated 15th January, 2015 annexed to the Appellant s’ Bundle of Documents (1) 
as SL 4 where they are specifically invited by the 2nd Respondent’s Lead ESIA Expert, Sanjay 
Gandhi, to attend a public hearing to give their views. Later on in 2016, they directly 
communicated to the 2nd Respondent’s Managing Director, Francis Njogu, vide their unsolicited 
letter dated 13th March, 2016 giving their comments on the Proposed Project. In the 2nd 
Respondents view, this was proof that there was engagement of the Appellants in the process.

The 2nd Respondents witness RW3 Sanjay Gandhi, who was also the Lead EIA Expert for the 
project, pointed out that a total of 31 meetings were undertaken at various locations between 
9th January 2015 and 25th June 2015 with a variety of stakeholders in Lamu County, Nairobi and 
Malindi. A complete record of each meeting including completed registration sheets, 
photographic evidence and Issues and Response (I&R) Reports were presented as evidence. The 
ESIA report also contains a very clear Stakeholder Engagement Plan at Pages 1407-1481 (of 
volume II) intended to cover the Scoping Phase, the ESIA Study Phase, the Construction Phase, 
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In the case of Ken Kasinga vs Daniel Kiplagat Kirui & 5 Others, Nakuru ELC Constitutional 
Petition No. 50 of 2013, the court in dicta stated as follows

"where a procedure for the protection of the environment is provided by law and is not followed, 
then an assumption ought to be drawn that the project is one that violates the right to a clean and 
healthy environment, or at the very least, is one that has potential to harm the environment."

Following the authorities cited, we have no hesitation in finding and hereby do that the process 
leading to the preparation of the ESIA Study Report by the 2nd Respondent was not properly 
conducted, had side-stepped the procedure laid out under the regulations and having done so, 
there was a failure of effective public participation and the procedure for the issuance of the ESIA 
Licence by the 1st Respondent was in violation of the elaborate procedure set out in the 
Environmental (Impact Assessment & Audit) Regulations and the Constitution of Kenya.
 
Having found that the process was flawed, the Tribunal then has to ask whether such failure in 
the consultation process was fatal to the ESIA study. On this point, we draw judicial support from 
the decision of the Supreme Court of Belize in Claim No. 223 of 2014 – 

Belize Tourism Industry Association v National Environmental Appraisal Committee & 2 
Others where the Court quoted the decision of Sykes, J in Northern Jamaica Conservation 
Association & Ors v The Natural Resources Conservation Authority and the National 
Environment & Planning Agency where the Learned Judge found that the consultation process 
was flawed because an important part of the ESIA was not placed in the public domain and where 
the Court explained thus:

“It does not follow…that flaws in the consultation process will necessarily mean that the deci-
sion should be quashed. It would seem that it depends on the seriousness of the flaw and the 
impact that it had or might have had on the consultation process. Consultation is the means by 
which the decision - maker receives concerns, fears and anxieties from the persons who might or 
will be affected by his decision. These concerns should be taken into account conscientiously 
when making his decision…the Courts will examine what took place and make a judgment on 
whether the flaws were serious enough to deprive the consultation process of efficacy…”

While we respectfully accept the observations made in the Belize case that not every 
non-compliance will vitiate the entire process where such flaws were not substantive, as a 
Tribunal we are unfortunately bound by the governing statute establishing and spelling out the 
functions of the Tribunal . As a Tribunal we lack inherent powers to excuse non-compliance of the 
rules and regulations on public participation. Even if we are wrong on this issue of lack of powers 
to consider the effect of non-compliance and follow the Belize court decision, we would still find 
that the flaws mentioned were sufficiently serious to vitiate the process as in this case there was 
an outright disregard of the need to conduct effective public consultation to the detriment of the 
public and residents of Kwasasi area and the larger Lamu region surrounding the project site.
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 C. Whether the Respondents conducted a proper analysis of alternatives of the project.

Regulations 16 (b) of the Environmental (Impact Assessment and Audit) Regulations requires that 
an EIA study identifies and analyses alternatives to the proposed project.

Regulations 18(i) and (j) of the Environmental (Impact Assessment and Audit) Regulations also 
mandates a proponent to consider alternative technologies and processes available and reasons 
for preferring the chosen technology and processes in the environmental content of an EIA Study 
report.

The proponent of the project conducted an analysis and took into consideration the Project Alter-
natives in the ESIA Study report it presented to the 1st Respondent as can be seen from Page 254 
of the ESIA Study contained in Volume II of the Appellants’ Bundle of Documents. 
These alternatives included the location/ site analysis, scheduling of the development and time 
constraints, the energy supply options for the same amount of power as the intended coal plant 
project, the different technological systems (such as the sub-critical, supercritical and ultra-super 
critical) and finally the analysis of not proceeding with the project (also known as the 
“Do-Nothing option”)

For the Location Alternative, a proponent is ideally required not only to analyse the location 
selection for the project and its alternatives but also to examine the placement of the plant on 
the project location site and the impact of its various components on the environment, if any, by 
placing in one sector as opposed to another.

The coal power plant with a capacity of 1,050MW and located at Lamu appears to have already 
been identified by the government as a necessary source of power and expression of interest had 
already been sent out for interested parties to apply. The 2nd Respondents witness, Sanjay 
Gandhi, testified that the Kwasasi site was a pre-selected site as part of the wider LAPSSET project 
and the proponents settled on the inverted “L” shape upon considering three other available 
alternatives. In other words, the 2nd Respondent’s testimony was that it had no say in the 
selection of the location. 
In the final holding of Nairobi HCCC Petition NO 22 OF 2012: MOHAMED ALI BAADI AND 
OTHERS vs THE HON. ATTORNEY GENERAL and 7 others the Constitutional court found that 
a Strategic Environmental Assessment (SEA) study should have been undertaken with respect to 
the LAPSETT project and the impact of its various components, of which the Lamu Coal power 
plant is one of the components. To date, no evidence has been tendered that a SEA has been done 
or completed and thereby supporting the choice of location. 
We do not see how a meaningful EIA study could be undertaken in the instant case when the 
basis for the choice of location and other components of the LAPPSETT project had already been 
called into question by a superior court. 
It appears to us that both the desired project, that is, a coal plant and the desired site of Kwasasi 
had already been pre-determined even before the SEA for the whole LAPSSET project were 
completed. This was outside the 2nd Respondent’s control.
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As regards the site placement on the location itself, the 2nd Respondent did not submit a proper 
detailed architectural or engineering plan of the coal plant or the site plan, whether approved by 
the Lamu county government, or otherwise, for the preferred pre-selected location and instead 
referred the Tribunal to a sketch plan of the site (refer: pages 1674-1686 of volume II) 
accompanied by oral explanations as to where different elements of the plant layout would be 
set out. This presented a challenge to the Tribunal in considering some of the mitigation measures 
proposed, as will be seen later in the judgment. This lack of specific and current information on 
where various components of the project would be placed did not give an opportunity for the 
Tribunal or other members of the public at the study stage, to consider the likely effect of each 
project component on the environment. For instance, precise measurement of distances between 
different features on the site as well as distances of each feature to the fragile sea shore became 
difficult to examine.

The 2nd Respondent has referred us to the authority in Jamii Bora Charitable Trust & Another 
V Director General National Environment Management Authority & Another [2006] eKLR 
where the Tribunal expressed itself as follows:

“The Tribunal does not consider that an analysis of alternative sites is always practicable. 
A developer cannot reasonably be expected to compare the potential impacts of developing a 
project on a site which he owns as against the potential impacts of developing the project on 
another alternative site, which he does not own. Such a comparison would not be meaningful, as 
the developer may well not be able to acquire the alternative site. Yet, a developer cannot be 
expected to acquire alternative sites for the sole reason of comparing the potential impacts of the 
proposed project on those alternative sites.”

This is true in smaller projects where a proponent had a say and participated in the choice of 
location and when such proponent had already invested in immovable property but not in large 
scale projects of this nature where the developer is not in control of the site and location and 
where acquisition of the property remained pending so that there still existed room for relocation 
should a project location found to be unsuitable. 
In the instant case, evidence was led that the government had intended to acquire the land 
through compulsory acquisition hence the same cannot be equated to private land in the hands 
of a project proponent
 
Whilst the 2nd Respondents purported to undertake an analysis of the location and project 
alternatives; their hands were tied on these issues by virtue of the expression of interest. 
Only a SEA undertaken prior to the expression of interest would have properly considered the 
location and project alternatives. Accordingly, we find there was a failure to have a proper 
analysis of the location and project alternatives as these were pre-determined and the exercise 
thereafter was to merely justify what had already been determined.
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The omission to carry out a SEA by the Government prior to the expression of interest put 
stakeholders such as the Kenya Forest Service, a statutory body established under the Forests Act 
and a lead agency under Section 60 of EMCA, who have the overall functions of management of 
all state forests and providing plans for utilization of all forests in the country, in difficulty as they 
remained opposed to the location of the project and its location. They expressed grave concern 
on the possible impact to mangroves and other forest cover. 
Their views were not heeded nor could the concerns of any other stakeholder be taken into 
account on this issue by virtue of the pre-selection of the site and the failure to undertake an 
Strategic Environmental Assessment in respect of the entire LAPPSETT project.

In addition to the location alternative, the report mentioned the scheduling alternative (refer at 
Page 263 of the ESIA Study – Volume II of the Appellant s’ Bundle of Documents) from a time 
frame perspective concluded that the Government needed to accelerate power generation from 
coal in order to supply baseload electricity to the economic activities envisaged by the policy 
behind the Expression of Interest. This was not challenged. 

On Energy Supply Alternatives considered in the ESIA report, the proponent purported to identify 
and consider Nuclear Power, Large Hydro power, Geothermal Power, Natural Gas Power, Coal 
fired power, Medium Speed Diesel Power, solar and wind power. This was highly contentious for 
the parties. The 2nd Respondent’s witness, RW2 SANJAY GANDHI, gave his evidence on the 
various available energy alternatives and the choice of coal power, which in his view, remained a 
viable alternative based on his own personal involvement in other alternative energy source 
projects in Kenya. RW3 ANDREAS SZECHOWYCZ also testified on the Project alternatives. 
APW7 Mr HINDPAL SINGH JABBAL, the Appellants’ Witness, on the other hand, considered the 
economic value of coal generated power as opposed to other energy sources. His testimony was 
based on his Witness Statement dated 24th February, 2017 which he adopted as his 
evidence-in-chief and focused on submissions he had already made to the Energy Regulatory 
Commission on the issuance of the Power generation licence. While the ERC decision, annexed to 
the 2nd Respondent ’s Supplementary Bundle of Documents, dismissed the Appellants’ objection 
to the grant of a Power Generation licence to the 2nd Respondent, the Tribunal is not prevented 
from considering the environmental impact of the submissions made with relation to the EIA 
licence issued by the 1st Respondent but not the entire presentation by HINDPAL SINGH JABBAL 
that had already been submitted before the ERC in objection to the application by the 2nd 
Respondent for a Power Generation Licence on matters beyond the environment. This would 
essentially be tantamount to this Tribunal being converted into an appellate body against the 
ERC’s decision with potentially embarrassing consequences. The Tribunal finds that the evidence 
of HINDPAL SINGH JABBAL, while useful for purposes of considering the various economic 
impacts of the different energy supply alternatives was more suited for presentation before the 
ERC process. The Appellants at this stage failed to exhibit evidence such as the power purchase 
agreement (PPA) to enable the Tribunal determine the agreed rates between the 2nd Respondent 
and the Government of Kenya that would have assisted their evidence on whether the consumer 
rates would be affected adversely. 
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from considering the environmental impact of the submissions made with relation to the EIA 
licence issued by the 1st Respondent but not the entire presentation by HINDPAL SINGH JABBAL 
that had already been submitted before the ERC in objection to the application by the 2nd 
Respondent for a Power Generation Licence on matters beyond the environment. This would 
essentially be tantamount to this Tribunal being converted into an appellate body against the 
ERC’s decision with potentially embarrassing consequences. The Tribunal finds that the evidence 
of HINDPAL SINGH JABBAL, while useful for purposes of considering the various economic 
impacts of the different energy supply alternatives was more suited for presentation before the 
ERC process. The Appellants at this stage failed to exhibit evidence such as the power purchase 
agreement (PPA) to enable the Tribunal determine the agreed rates between the 2nd Respondent 
and the Government of Kenya that would have assisted their evidence on whether the consumer 
rates would be affected adversely. 
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In any event this aspect of the case was best left for the Energy regulators determination rather 
than the environmental authority. Notwithstanding, the testimony (and evidence submitted) of 
both SANJAY GANDHI and ANDREAS SZECHOWYCZ on Project Alternatives, the ESIA Study 
analysed the economic advantages and disadvantages of the various available sources of energy 
including nuclear, large hydro, geothermal, natural gas, coal fired power, medium speed diesel 
power, solar and wind power concluding that the benefit of the project for the development of 
the 1050 MW coal fired power plant in Lamu overrode any other alternative energy source for 
the same.
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The ESIA also analysed alternative technologies e.g. sub-critical, supercritical and ultra-super 
critical and processes available and reasons for preferring the chosen technology and processes 
as required under Regulation 18 (i) of the Environmental (Impact Assessment and Audit) 
Regulations

The ESIA analysed the available Fuel Combustion technologies, the cooling system technologies, 
the Once-Through Cooling and the Direct-dry cooling system and settling on once-through 
cooling system as it provided the highest efficiency for cooling using supercritical boiler 
technology. To this extent, there was an analysis of the technological alternatives.

Finally, in considering the ‘do-nothing’ option (analysed at Page 267 of the Appellants’ Bundle of 
Documents (Volume II)) the 2nd Respondent makes the conclusion that although the do-nothing 
option entails no environmental or social impacts in the project area, not undertaking the project 
will mean that Kenya will not manage to produce the electricity that it needs under the 5000 Plus 
MW program which will have adverse socio-economic impacts. 

AW10 Dr Jackson Kiplagat, witness for the Appellants working with WWF, was of the view that 
in his opinion, there were no appropriate mitigation measures that could be introduced in the 
ESIA license conditions that would make the project viable not only in Lamu but anywhere else in 
Kenya; the only option was to stop the project completely and invalidate the ESIA license. We find 
this approach to development as too simplistic and unrealistic. 

Development projects will always have an environmental impact. The extent and magnitude is 
the difference. To these impacts, the law has set out requirements for mitigation measures to be 
put in place. Accordingly, and as stated earlier, in view of the provisions of the Energy Act 2019, 
we do not find that an approach that suggests a blanket denial of licenses for such projects as not 
being very helpful. A number of factors have to be considered in deciding to licence such a 
project or not.
 
D.Whether the Respondents conducted a proper analysis of the economic viability of the 
project
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The 2nd Respondent in its ESIA Study report justified the need for the construction of the 1050 
MW Coal Fired Power Plant on the Government&#39;s vision 2030 predictions on the intensive 
economic activities that were intended to be achieved by this Vision 2030 together with the 
analysis of the available energy supply alternatives mentioned above. 

The 2nd Respondents submitted that Chapter 8 of the ESIA Study contains an in-depth analysis of 
the economic viability of the project in the Social Impact Assessment Study contained at Pages 
1009-1051 of the ESIA. At Pages 1109-1116. It analysed the socio-cultural environment and the 
resultant increase in affordability, reliability and stability of electricity supply from the coal power 
project.

The 2nd Respondents ought to justify that once complete, the project would constitute 
approximately 36% of the new combined grid capacity as well as bring down the average cost of 
generation for Kenya Power & Lighting Company Limited (KPLC) which would, as a result, inter 
alia, reduce the cost of electricity charged to consumers;.

At Pages 1113-1115 of the ESIA Study, the Study analyses the magnitude of the projected growth 
likely to arise from the project to the whole country and the East African region through the 
elevation of the Lamu county’s profile with subsequent infrastructural development, increased 
revenue and investment in the county, access to renewable and reliable power, enhanced 
availability of markets for local products and increased tax revenue.

At Pages 1115-1116 of the ESIA Study, the Study analyses the impact of the project on 
infrastructure development and concludes that the proposed project will stimulate the 
enhancement of the transport, public health, communications and energy infrastructure.

Reminding ourselves of the limit of the Tribunal’s jurisdiction, the economic viability of the 
project (as opposed to the economic impact of the project) is not within the jurisdiction of the 
Tribunal to consider but that of the policy makers and the Energy Regulatory Commission and we 
will not delve into this issue.

On the last two agreed issues dealing with mitigation measures, the same are addressed as 
follows:-

E. Whether the ESIA Study Report prepared by the 2nd Respondent contains adequate 
mitigation measures.-
and-
F. Whether the 1st Respondent in evaluating the mitigation measures and issuing the ESIA 
licence discharged its mandate in accordance to the law.
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Regulation 16 (c) of the Environmental (Impact Assessment & Audit) Regulations requires the ESIA 
study to propose mitigation measures to be taken during and after the implementation of the 
project.

From the Study and the evidence of the Lead ESIA Expert who prepared the Study, Sanjay Gandhi, 
identified the anticipated environmental impacts of the project and the scale of the impacts 
under Chapter 8 – at Pages 275-392 of the Main ESIA Study, as well as the Cumulative Impacts of 
the Project in Chapter 10 at Pages 409-416 of the Main Study. In addition, the ESIA proposes 
mitigation measures to be taken during and after the implementation of the project under 
Chapter 8 – at Pages 275-392 of the Main ESIA Study.

The chapter on mitigation measures is one of the largest sections in the ESIA Report and there 
was an attempt to broadly cover different areas such:
 
a. Surface and Ground water Quality;
b. Thermal effluent;
c. Terrestrial Fauna and Flora ;
d. Air Quality Impacts;
e. Emission control technologies;
f. Visual/Aesthetic Impacts;
g. Cultural Heritage Impacts

Under Chapter 8 of the Study Report, the conclusions at part 12.2 summarized the proposed miti-
gation measures (refer to Pages 483 -491 of the Appellant s’ Bundle of Documents – Volume II) 
which were also supported by specialized studies undertaken. The 2nd Respondent provided the 
following listed mitigation measures:

Atmospheric Emissions/Air Quality

From the Atmospheric Dispersion Modeling Report (Air Quality Study) the study considered the 
following Pollutants of Concern due to their known impact on human health and their potential 
to be released to the atmosphere from project activities:
 
a. NOx – The sum of Nitric oxide (NO) and nitrogen dioxide (NO2);
b. Sulphur dioxide (SO2);
c. Particulate Matter (PM): PM10 and PM2.5 (fine particulate matter);

The adverse effects of the combustion of coal identified in the Study and as explained by the Lead 
ESIA Expert, RW3, Sanjay Gandhi and RW4 Andreas Sczechowycz are associated with Sulphur 
dioxide (SO2), (Nitrous Oxide) NOx and Particulate Matter (PM) emissions.
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They proposed to put in place certain Mitigation measures against these air emissions from the 
Power plant during the operational phase including the installation of a Wet Flue Gas 
Desulphurization (FGD) system to remove Sulphur dioxide from the flue gas before the flue gas 
is emitted into the atmosphere. within SO2 emission limits recommended by the International 
Finance Corporation (IFC) EHS Guidelines for Thermal Plants; the use of low NOx burners to 
reduce nitrous oxide (NOx) before the flue gas is discharged into the atmosphere; the design 
and installation of Electrostatic Precipitator (ESP) upstream of the Flue Gas Desulphurization 
(FGD)/ chimney and downstream of the air heaters by the Project Contractor; the installation of a 
Continuous Emission Monitoring System (CEMS) mounted within the Stack would continuously 
monitor NOx, SOx, CO2 and PM10 emissions to ensure compliant conditions are maintained 
through appropriate process controls.

All these were intended to be within by the International Finance Corporation (IFC) EHS 
Guidelines.

AW6 Lauri Myllvtrta, challenged the modelling and sampling method used as well as the period 
when such sampling was done as completely inadequate. He testified that the air pollution would 
cause a significant amount of indoor air pollution that has detrimental health impacts on children 
and parents exposed to these uncontrolled and untreated emissions. However, no evidence was 
laid to challenge the mitigation measures proposed and we find this was adequately covered.

The Coal Handling and Storage

The ESIA had identified potential adverse impacts in relation to the Coal Storage yard which was 
a recurrent theme in the Appellants’ evidence. 
 

At Page 145 the ESIA study states thus as regards Coal storage yard and the proposed mitigation 
measure to control its dust:

“To control dust to the air from the coal storage area, a permanent water sprinkler system shall 
be provided. The coal storage area will need a coal setting basin that can be cleaned with a loader 
and sump pumps in a separate bay for handling overflow and runoff.

The  entire  coal  handling  system,  including  the  coal  conveyors  shall  be  completely 
encapsulated by dust-proof enclosures. At areas where dust formation is expected, e.g. at transfer 
points, dust shall be collected by suction systems with filters. Collected dust shall be returned to 
the main coal flow.”

We also find that the mitigation measure provided for the coal handling and storage to be ade-
quate.
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Ash Yard and Ash-handling

The other concern raised was that of the Ash yard and the Ash pit where the ash would be 
accumulated.

The ESIA Study (at pages 153-154 of the Appellant s’ Bundle of Documents (Volume II)) deals with 
the Coal Combustible Products (CCPs), Fly ash and bottom ash. Fly ash is generated from the Elec-
trostatic Precipitators (ESPs) connected to each boiler while bottom ash will be generated as a 
result of the coal burning process. These were to be stored in the ash yard. At Page 150 of Main 
ESIA study, the ash-yard was stated to be designed to prevent subsurface soil and groundwater 
contamination by leachates. The witness for the 2nd Respondent explained that the design of the 
ash yard impermeable layers foundation will be composed of three layers of protection and 
constructed as per the specifications which take mitigating measures under Table 8-23 at Page 
316-317 of the ESIA study:
 
 a. A 1.5 M thick in-situ compacted layer of clay;
 b. An appropriately designed HDPE layer around the ash yard;
 c. A 200mm thick layer of sand on top of the HDPE layer for protection;
 d. A network of perforated pipes to collect leachate for subsequent treatment.
 e. A leachate collection system will be incorporated in the ash yard design and provided at the 
lowest point(s) of the ash yard. The leachate and runoff will be collected from the coal ash pile 
and diverted into a leachate storage or treatment system.
 
 f. A groundwater monitoring system made up of wells will be installed and operated around the 
ash yard capable of verifying whether coal ash or leachate has penetrated the pad or HDPE liner.

It was stated that storm-water canals will be constructed along the perimeter of the ash dump. 
The leachate from the canals will be collected and treated in the ash treatment pool with the 
treated water used in the ash yard through a sprinkler system for dust suppression. A 7 m wide 
road will be constructed along the perimeter of the ash yard complete with drains for access 
purposes

Despite this attempt to make the ash yard seem foolproof, RW4 Andreas was hard pressed to 
explain what would happen in the event of a flood to the area. He pleaded ignorance of knowl-
edge of overflow from ash pits in other jurisdictions such as the USA during the occurrence of 
hurricanes and the long term pollution it leaves behind in the event of a mishap. The ESIA study 
report presented acknowledges that the location where the plant would be located is a flat plain 
land close to the sea shore and prone to flooding. Other than for the explanation that the canals 
will be constructed and separated also by a road with drainage no other details were provided to 
justify its construction on an area prone to flooding. In fact, the problem of failure to provide 
proper architectural site plans for the plant and associated facilities made it difficult to determine 
its proximity to the sea shore and whether the proposed mitigation measures would be adequate. 
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As these were also not within the knowledge of the public, who are more familiar with the sea 
levels and tides in the areas, it would have been difficult for them to raise meaningful suggestions 
in the absence of details of the ash yards/ ash pits proximity to the sea.

AW3 Dr. David Obura, a marine biologist testifying on behalf of the Appellants, pointed out that 
the information pertaining to the ash-yard was inadequate or unclear. In his opinion, the ash heap 
in the ash yard will, over time, likely be as long as 4km and form a mountain of ash. How this 
waste will be contained was not addressed at all in the ESIA report despite the capacity being for 
5 years, yet the plant was planned for operation over a 30 year period. 
This observation is significant.

RW1, Mr. Gideon Kipchirchir Rotich gave the Tribunal an overview of the site. His testimony was 
worrying. The proposed site of the plant was prone to tidal flooding and that climate change was 
likely to exacerbate this issue. Nonetheless, he stated that the site was appropriate as it was the 
most convenient for transportation of coal and near a water source for cooling purposes. 
He confirmed that no quantity or estimates of fly ash had been provided in the ESIA and that 
there was no explanation of what would happen once the 15 years storage capacity of the ash 
was reached. 

He also confirmed that he was familiar with the design and layout of the plant particularly where 
the ash yard is to be constructed but on cross examination conceded that the ESIA acknowledged 
that an environmental analysis of the coal handling system had not been done because at the 
time of submission of the report to NEMA, the design had not been completed.

It is the Tribunal’s finding that the unclear location of the ash yard in relation to the plant and the 
sea shore gives rise to an inference of the ash pit being located in a highly risky area susceptible 
to floods. The ash pit location was an important factor in deciding to issue the licence or not and 
stringent conditions ought to have been imposed in the EIA Licence on its location, construction 
and continuous monitoring.

As regards the utilization of the fly ash, commercial use can be found in road paving, 
manufacture of concrete blocks and manufacture of cement etc. Whereas the Appellants’ 5th 
Witness, DR. MARK CHERNAIK, confirmed the beneficial use of CCPs in his evidence, DR. DAVID 
OBURA, PW 3 clearly contradicted this by stating that the CCPs are poisonous and cannot be used 
at all. DR. CHERNAIK confirmed that best practice (drawing of India’s example) require that the 
CCPs should be capable of being recycled and used as intended in this project.
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The ESIA Study has articulated the principle of managing coal dust pollution through Good 
International Industry Practice (GIIP) in Table 8-6 of the ESIA Study (Pages 287-288 of the 
Appellant’s Bundle of Documents – Volume II) and under Table 11-3 of the ESIA Study (Pages 
448-449 of the Appellant’s Bundle of Documents – Volume II) located in Section 11 – Environ-
ment and Social Management Plan. According to the study, the design company was to 
incorporate dust suppression systems for the coal handling system to be constructed by the EPC 
Contractor. An Operations and Maintenance (O&M) Company was proposed to have responsibility 
for managing the system during the operational phase of the project. While the fly ash stock may 
be used towards commercial application as explained by witnesses for both the Appellant s and 
the 2nd Respondents , no evidence was laid before the Tribunal to show that this was anything 
but speculative and no mention was made of the time frame within which industries would be set 
up to take up this harmful by product from the plant or provision made for the infrastructure 
necessary like road networks and situation of factories to deal with these by products. In fact, the 
lead agent in charge of roads voiced concern on this in his comments.
 

To this end, the mitigation measures on the ash yard and ash pit are found to be inadequate.

The Coal Conveyor System & the 2000-Acre Limestone Concession Quarry

Finally, on the Appellants complaint that the ESIA Study report omitted critical information such 
as the 2000 acre limestone concession, 15km conveyor belt and a coal handling berth, we 
observe that the report made mention of the availability of coal handling facilities and a 15km 
long conveyor belt system with a preliminary routing provided for.

The 2nd Respondent admitted to the lack of the actual design of the coal conveyor system and 
this was again information not available to the public or provided for at the time of the hearing 
of this appeal other than for a general description that the same will be completely encapsulated. 
The omission was attributed to the uncertainty created by change of location where the coal 
would be shipped. The 2nd Respondent’s witness explained that the ideal receiving port for the 
coal was intended for Kwasasi but the Government changed this to the Lamu port, thus the 
omission in consideration of the transportation system. These aspects were important omissions 
that ought to have been dealt with by the 2nd Respondent and their exclusion questioned by the 
1st Respondent. The 1st Respondent failed in its duty to ensure that engineering plans for the 
same were provided for along the entire routing. To this extent the Study report on this aspect 
was incomplete.

With respect to the limestone concession area, we agree that the same is not the subject of this 
process as the 2nd Respondent has indicated that it was going to procure the same from third 
parties. The limestone quarry would be the subject of an independent EIA process undertaken by 
the third party supplier. It is not relevant to the present proceedings.
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Based on the foregoing measures, the Appellants’ contention in the grounds in support of their 
appeal that the ESIA Study is silent on pertinent matters on coal handling and storage have no 
basis whatsoever but we do find that such mention to be incomplete, insufficient and inconclu-
sive to form the basis for the 1st Respondents decision to issue a licence.

Ecological Impacts Mitigation

The Study Report addressed the Marine Ecological Impacts at Chapter 8.9 from Pages 326-331 of 
the Appellants’ Bundle of Documents (Volume II). These impacts include:
 
a. Impacts of construction of activities of marine structures; and
b. Impacts during operation – impingement and entrainment of organisms due to intake of large 
quantities of seawater;
c. Localised rise of sea water temperature due to cooling water discharge;
d. Impacts on water quality.

The Study then sets out the proposed mitigation measures to address the impacts to the marine 
ecology at Pages 329-331; Terrestrial Ecological Impacts and the mitigation measures at Pages 
332-343; Impacts on Herpetofauna and the mitigation measures thereof at Pages 334-350; 
Impacts on mammals and mitigation measures thereof at Pages 357-359.

Accordingly, subject to the issue of public participation these matters were covered.

Thermal Effluent & Mitigation Measures

From the evidence tendered the proposed coal fired power plant will utilize a once-through 
cooling system for the condenser. This cooling system carries off waste heat from the power 
plant by means of water obtained directly from the sea flowing through the condenser and 
discharges it to the back to the sea. The water temperature will vary on discharge.

The Appellant’s contention is the Study report indicates that a significant temperature increase of 
9"C is likely as a result of the discharge, but does not fully analyze the impacts this change in 
temperature will have on the marine ecosystem.

RW3 Sanjay Gandhi during cross-examination explained that there will be a 600m long pipe from 
the condenser outlet to the circulating water discharge outlet which will reduce the elevated 
temperature differential of 9"C at the condenser to temperatures lower than 9"C at the 
discharge point. His evidence was that although the temperature discharge limit of ±3"C set in 
the Third Schedule of the Environment Management and Coordination (Water Quality) 
Regulations, 2006 does not specify if this is applicable to a point of discharge, an ambient criteria 
or within a mixing zone, the thermal effluent will not exceed the limits set out in Kenyan law. 
According to him, in order to resolve this problem, the specialist engaged by the 2nd Respondent 
utilized the World Bank Group’s General EHS Guidelines for Wastewater and Ambient Water 
Quality (April 2007). 
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This guideline recommends that the “temperature of wastewater prior to discharge should not 
result in an increase greater than 3°C of ambient temperature at the edge of a scientifically 
established mixing zone which takes into account ambient water quality, receiving water use and 
assimilative capacity among other considerations”.

The World Bank Group’s EHS Guidelines for Thermal Power Plants (December 2008) defines a 
mixing zone as “the zone where initial dilution of a discharge takes place within which relevant 
water quality temperature standards are allowed to exceed and takes into account the cumulative 
impact of seasonal variations, ambient water quality, receiving water use, potential receptors and 
assimilative capacity among other considerations”.

From the results of the marine thermal discharge modelling study the 2nd Respondents did, they 
believed that using the selected design of the outfall pipe and diffuser, the proposed project will 
be able to comply with the guidelines of EMCA, the World Bank Group’s General EHS Guidelines 
and EHS Guidelines for Thermal Power Plants and subsequently may have minimal detrimental 
impacts to the marine ecology.

RW1, Mr. Rotich from the 1st Respondent, however, testified that there would be likelihood of 
rapid increases in water temperature due to intake and out take of sea water for cooling of the 
plant. He agreed that warm waters hold less oxygen, which in turn has impacts on marine life, 
and eventually negative impacts on the people of Lamu who dependent on the Environment for 
their livelihood and further agreed that there were no specific conditions for the protection of sea 
grass, corals and mangroves. He explained that NEMA’s role in approval of ElA’s is to ensure a 
proper review even after a project approval.
 
Climate Change & Mitigation Measures

The Appellants’ criticism against the proposed project is that it is in breach of Kenya’s obligations 
under the Paris Agreement. The 2nd Respondents in reply pointed out that the Paris Agreement 
entered into force on 4th November, 2016, way after the ESIA study had been concluded and the 
ESIA Licence issued to the 2nd Respondent and in their view, the Appellants never demonstrated 
how and to what extent the proposed project violates Kenya’s commitments under the 
Agreement, especially in the light of the mitigation and adaptation measures put in place in the 
ESIA study regarding the challenge of climate change.

The ESIA study has set out adaptation measures for climate change at Table 8-19 at pages 
308-309 upon an analysis of the potential Climate change risks and consequences set out at 
Table 8-18 at Pages 306-307 of the Study

Kenya had enacted the Climate Change Act whose commencement date was set as 27th May 
2016. Mr Gandhi in his evidence confirmed a failure to consider and comply with the provisions 
of the Climate Change Act, 2016 but explained that the omissions arose from the fact that the 
legislation was enacted during the process of the study.
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138. Climate Change issues are pertinent in projects of this nature and due consideration and 
compliance with all laws relating to the same. The omission to consider the provisions of the 
Climate Change Act 2016 was significant even though its eventual effect would be unknown.

In applying the precautionary principle where there is lack of clarity on the consequences of 
certain aspects of the project it behooves the Tribunal to reject it. On climate change issues this 
is of greater importance and made the provisions on climate change within the report incomplete 
and inadequate.

Other Environmental Impacts and the attendant mitigation measures had been provided for in the 
ESIA Study report and included:-
 
a. Socio-economic-cultural environment – P. 359-365
b. Land Acquisition and Involuntary Resettlement – P. 368-372
c. Impacts to Demographic profile – P. 372-374
d. Impact on Public health, Occupational Health and Safety – P. 377-382
e. Impacts on Archaeological Artefacts – P. 385-386
f. Landscape and Visual Impacts – P. 386-389
g. Cultural Heritage Impacts – P. 389-391
h. Impacts Associated with World Heritage Site/Outstanding Universal Value – P. 391-392

We find that, as shown above, that despite the ESIA Study Report prepared by the 2nd 
Respondent containing mitigation measures as required under EMCA and the Environmental 
(Impact Assessment & Audit) Regulations, the adequacy of those measures are yet to be subjected 
to proper public participation and until then may remain mere academic presentations.

This brings us to the question of whether the 1st Respondent Authority having considered these 
mitigation measures properly evaluated the same and thus discharged its mandate in relation to 
the issue of an ESIA Licence as stipulated in EMCA and the Environmental (Impact Assessment & 
Audit) Regulations.

The 1st Respondent in issuing the EIA licence for the project, imposed conditions for the approval. 
These are attached to the licence. The conditions attached are in generalized terms and do not 
appear to make mention of the matters identified by the 2nd Respondent in its mitigation 
proposals. Accordingly, the Tribunal is unable to say with certainty whether there was a proper 
evaluation undertaken by the 1st Respondent in issuing the licence.

The conditions imposed ought to have been more comprehensive and bind the 2nd Respondent 
to its commitments as spelt out in ESIA Study report. To this extent, the conditions set are 
inadequate and display a casual approach by the 1st Respondent to an otherwise serious and 
important project.
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Despite objections made to the 1st Respondent around the 29th August 2016, it appears that 
most of these concerns were largely ignored. We have stated before that it is not oblationary for 
the 1st Respondent to accept all comments given but it must give due consideration to the same 
whether accepted as being meritorious or not.
 
NEMA could not have made an informed decision without at least having given serious 
consideration to further specialist advice, comments or opinions. The inference is that the 1st 
Respondent failed to place due weight on the necessity of making a properly informed decision 
about the impact of the proposed development on the natural environment and as a result had 
no substantial basis for grant of the licence or imposition of generalized conditions.

The EIA Licence conditions appeared to be generic and not targeted at the project before it. For 
instance, the General conditions 2.10 and 2.11 of the EIA Licence conditions appear to be 
relevant to a fuel depot and storage conditions of fuel rather than a coal plant. Conditions for 
coal storage and ash yard were either too basic or lacking thus suggesting a pedestrian and casual 
consideration of the Environmental impacts identified by the proponent.

As a general principle, the Tribunal will not interfere with the exercise of discretion by an 
administrative body even if the Tribunal were to act differently were it in the shoes of that body. 
The discretion involved is that of the administrative body, in this case the 1st Respondent, not of 
the Tribunal. The circumstances under which the Tribunal would interfere with such decisions are 
limited: if the decision is unreasonable or violates the law, in this case EMCA and the regulations.

In Claim No. 550 of 2010 – Peninsula Citizens for Sustainable Development Limited v 
Department of the Environment & Placencia Marina Limited where the claimant had 
challenged the decision to build the dam as unlawful on the ground that the procedure by which 
the decision was made was not in accordance with several provisions of the Environmental 
Protection Act and the Environmental Impact Assessment Regulations, 1995 [Kenya’s equivalent 
of EMCA and the Environmental (Impact Assessment and Audit) Regulations] in that the steps 
required by the Legislation to be followed prior to approval of the project were not complied with 
by the government before approval of the construction of the dam, both the Supreme Court and 
the Court of Appeal in Belize" and the Privy Council rejected the case for the claimant and held 
as follows at Page 37:

 “The Privy Council held that it was not necessary that the ESIA should pursue investigations to 
resolve every issue or topic. “The fact,” says Lord Hoffman, “that the environmental impact state-
ment does not cover every topic and expose every avenue advocated by experts does not neces-
sarily invalidate it or require a finding that it does not substantially comply with the statute and 
the regulations: See also to the same effect Cripps J in Prineas v. Forestry Commission of New 
South Wales 1983 49 LGRA 402 at p. 417.
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100. The court further held that, there must be included into the statutory obligations a concept of 
reasonableness, where an environmental impact statement is comprehensive in its treatment of 
the subject matter, objective in its approach and meets the requirement that it alerts the decision 
maker and members of the public to the effect of the activity on the environment and the 
consequences to the community inherent in the carrying out of the activity, it meets the 
standards imposed by the regulation…”

Similarly, in MEC for Environmental Affairs and Development Planning v Clairison’s CC 
(408/2012) [2013] ZASCA 82 (31 May 2013), the Supreme Court of South Africa held as

follows

“What was said in Durban Rent Board is consistent with present constitutional principle and we 
find no need to re-formulate what was said pertinently on the issue that arises in this case. The law 
remains, as we see it, that when a functionary is entrusted with a discretion, the weight to be 
attached to particular factors, or how far a particular factor affects the eventual determination of 
the issue, is a matter for the functionary to decide, and as he acts in good faith (and reasonably 
and rationally) a court of law cannot interfere. That seems to us to be but one manifestation of 
the broader principles explained – in a context that does not arise in this case–

[Clairisons] input against the department’s input and without at least having given serious consid-
eration to further specialist advice. The inference is that he failed to place due weight on the 
necessity of making a properly informed decision about the impact of the proposed development 
on the natural environment and as a result the grounds relied upon by him were insubstantial. 
This also constitutes a ground for review.’

1. There is one further matter under this heading that we need to deal with. The MEC shared 
the opinion of his department that the proposed development was detrimental to the 
biodiversity of the area, and to an environmental corridor between two rivers. Expert opinion 
advanced by Clairisons challenged that opinion. On that controversy the court below said the 
following:

 ‘Much of the information relied upon by the [MEC] seems to amount to academic 
statements about, and definitions of, the nature of critical biodiversity areas and 
corridors and very little is provided in the way of factual evidence under the guise of 
engaging with the critique provided by [Clairisons] specialist. As far as the functionality 
of the corridor between the rivers is concerned, it seems to me that this type of dispute 
cries out for independent specialist input (which it was open to the [MEC] to call for)... It 
is difficult to understand how the [MEC] could have made an informed decision merely 
by weighing up
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In the case of Republic v Institute of Certified Public Accountants of Kenya ex parte Vipichan-
dra Bhatt T/A J V Bhatt & Company Nairobi HCMA No. 285 of 2006 the court held that:
 
 “Error of law by a public body is a good ground for judicial review. An administrative or executive 
authority entrusted with the exercise of a discretion must direct itself properly in law…It is 
axiomatic that that statutory power can only be exercised validly if they are exercised reasonably. 
No statute can ever allow anyone on whom it confers a power to exercise such power arbitrarily 
and capriciously or in bad faith.”

The Tribunal has considered all these cases and finds that despite the ESIA Study reports 
endeavour to capture as much of the reasonably foreseeable anticipated impacts of the proposed 
project and attempted to address the mitigation measures to be put in place to mitigate the 
various matters identified as Environmental and Social impacts, however, the comprehensiveness 
of the EIA Study report did not excuse the failure to carry out effective public participation during 
this process as well as after the preparation of the voluminous EIA study report. The EIA study and 
report thereof were thus never subjected to proper and effective public participation that would 
have covered most of the grievances now raised in this appeal. As we have found earlier, the 1st 
Respondent’s approval of the ESIA Study and the consequent issue of the ESIA Licence and it’s 
conditions failed to meet the requirements of the law. The 1st Respondent therefore failed in 
discharging its mandate as provided for under the enabling Statute, EMCA by appearing to have 
only formally endorsed the EIA study process and ESIA Study report contrary to its own directive. 
It is also clear from the 2nd Respondent’s own witness that he failed to consider certain factors 
such as the impact of climate change in relation to the Climate Change Act to determine 
compliance.

To repeat the words of the court in In Nairobi HCCC Petition NO 22 OF 2012: MOHAMED ALI 
BAADI AND OTHERS vs THE HON. ATTORNEY GENERAL and 7 others:-

“Of all the functions of the Tribunal under Section 129 of EMCA, the only applicable one would 
be Section 129(1)(a) to the extent that the Petitioners challenge the completeness and 
scientific sufficiency of the ESIA Report that resulted in the license issued by NEMA”. In the 
instant case, in addition to the failure to undertake proper and meaningful public participation, 
the 2nd 
Respondent’s ESIA Study report was incomplete and scientifically insufficient for the omissions 
mentioned above.

Having made the above findings what orders should we make. The Tribunal is empowered under 
Section 129(3) of the EMCA to make the following orders upon hearing of an appeal:-

3. Upon any appeal, the Tribunal may—
a. confirm, set aside or vary the order or decision in question;
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159.
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b. exercise any of the powers which could have been exercised by the Authority in the 
proceedings in connection with which the appeal is brought; or
c. make such other order, including orders to enhance the principles of sustainable development 
and an order for costs, as it may deem just;

Accordingly, for the reasons stated above, we allow the appeal and set aside the decision of the 
1st Respondent to issue the Environmental Impact Assessment Licence No. NEMA/ESIA /PS-
L/3798 dated 7th September 2016 to the 2nd Respondent.

In furtherance of our powers under section 129(3) (b) and (c) we order the 2nd Respondent, 
should it still wish to pursue the construction and operation of the project, to undertake a fresh 
EIA study following the terms of reference already formulated in January 2016, and in 
compliance with the Director - general&#39;s directive of 26th October 2015, as well as adhere 
to each step of the requirements of the EIA Regulations on EIA Studies. The fresh EIA study, if 
undertaken, is to, inter alia, include all approved and legible detailed architectural and 
engineering plans for the plant and its ancillary facilities (such as the coal storage and handling 
facility and the ash pit with its location in relation to the sea shore), consideration of the Climate 
Change Act 2016, the Energy Act 2019 and the Natural Resources (Classes of Transactions 
subject to Ratification) Act 2016 in so far as the project will utilise sea water for the plant and/ or 
if applicable.

Subject to these steps being undertaken, a fresh EIA study report is to be prepared and presented 
to the 1st Respondent. The 1st Respondent is directed to comply with the provisions of 
regulations 17 and 21, engage with the lead agencies and the public, in the manner and strict 
timelines provided for under the said law. The 1st Respondent is to share its memorandum of 
reasons for reaching its decision whether for or against the project with the relevant parties and 
publish its decision on the grant or refusal to issue an EIA Licence accompanied with a summary 
of its reasons within 7 days of its decision. Such publication should be in a newspaper with 
nationwide circulation.

These extraordinary measures are necessary to ensure sufficient access to information by the 
public on a project that will be the first of its kind in Kenya and the East African region.

NET 196 of 2016

As the Appellant had prayed for each party to bear its own costs, we so order.

The parties attention is also drawn to the provisions of section 130 of the EMCA on the right of 
appeal within 30 days of this decision.

Finally, we would like to commend and thank all counsel who appeared before us for their 
patience and persistence during the course of the hearing of this Appeal and who were always 
courteous and cooperative with the Tribunal and the witnesses who appeared in the matter.
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DELIVERED at NAIROBI this  26th day of   June , 2019
 
MOHAMMED S BALALA………………………………..……………….……CHAIRMAN
CHRISTINE KIPSANG……………………………………………..VICE-CHAIRPERSON
BAHATI MWAMUYE…………..…………………………………………..……..MEMBER
WAITHAKA NGARUIYA…..………………………………………………….…..MEMBER
KARIUKI MUIGUA…………………………………………..…………..……….MEMBER

Source: 
1. http://kenyalaw.org/caselaw/cases/view/176697/
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This application raises concerns about the environmental impacts of the decision to build a 
1200MW coal-fired power station near Lephalale in the Limpopo Province 
The power station is to be built by the fifth respondent (“Thabametsi”) and is intended to be in 
operation until at least 2061.

1.

3.1.2 EARTHLIFE AFRICA JOHANNESBURG VS MINISTER OF ENVIRONMENT 
AFFAIRS Case number: 65662/16
 

IN THE HIGH COURT OF SOUTH  AFRICA GAUTENG DIVISION, PRETORIA
Case number: 65662/16

In the matter between:

EARTHLIFE AFRICA JOHANNESBURG                                                 Applicant

     
THE MINISTER OF ENVIRONMENTAL AFFAIRS                                     First Respondent

CHIEF DIRECTOR: INTEGRATED ENVIRONMENTAL AUTHORISATIONS
DEPARTMENT OF ENVIRONMENTAL AFFAIRS                                     Second Respondent

THE DIRECTOR: APPEALS AND LEGAL REVIEW
DEPARTMENT OF ENVIRONMENTAL AFFAIRS                                      Third Respondent

THABAMETSI POWER PROJECT (PTY) LTD                                                  Fourth Respondent

THABAMETSI POWER COMPANY (PTY) LTD                                                  Fifth Respondent

JUDGEMENT
MURPHY J

AND
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3.

A party seeking to construct a new coal-fired power station requires, amongst other things, an 
environmental authorization to be granted by the relevant decision- makers in the Department of 
Environmental Affairs (“DEA”). Section 24 of the National Environmental Management Act1 
(“NEMA”) provides that any activities which are listed or specified by the Minister of Environmental 
Affairs must obtain an environmental authorization before they may commence. The construction 
of a coal- fired power station is one such listed activity and the third respondent, the Chief Director 
of the DEA (“the Chief Director”), is designated as the competent authority to decide on 
environmental authorizations for these power stations. On 25 February 2015, the Chief Director 
granted Thabametsi an environmental authorization for the proposed power station. 

The applicant, Earthlife Africa (“Earthlife”), appealed against the grant of authorization2 to the first 
respondent, the Minister of Environmental Affairs (“the Minister”), who, on 7 March 2016, upheld 
the decision. Earthlife now seeks to review both the decision to grant the environmental 
authorization and the appeal decision of the Minister.

Earthlife maintains that the Chief Director was obliged to consider the climate change impacts of 
the proposed power station before granting authorization and that he failed to do so. 
The government’s National Climate Change Response White Paper of 20012 (“the White Paper”) 
defines climate change as an on-going trend of changes in the earth’s general weather conditions 
as a result of an average rise in the temperature of the earth’s surface (global warming) due, 
primarily, to the increased concentration of greenhouse gases (“GHGs”) in the atmosphere that are 
emitted by human activities. These gases intensify a natural phenomenon called the “greenhouse 
effect” by forming an insulating layer in the atmosphere that reduces the amount of the sun’s heat 
that radiates back into space and therefore has the effect of making the earth warmer.

Section 24(1) of NEMA requires that the environmental impacts of a listed activity must be consid-
ered, investigated, assessed and reported on to the competent authority tasked with making a 
decision on environmental authorization. Therefore, once an application for environmental 
authorization has been made, an environmental impact assessment process must be undertaken. 
An environmental impact assessment is meant to provide competent authorities with all relevant 
information on the environmental impacts of the proposed activity.3 Section 24O(1)  of NEMA 
obliges competent authorities to take account of all relevant factors in deciding on an application 
for environmental authorization, including any pollution, environmental impacts or environmental 
degradation likely to be caused if the application is approved or refused. 

Earthlife asserts that the climate change impacts of a proposed coal-fired power station are 
relevant factors and contends that at the time the Chief Director took his decision, the climate 
change impact of the power station had not been completely investigated or considered in any 
detail. impact assessment is meant to provide competent authorities with all relevant information 
on the environmental impacts of the proposed activity.
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3 Section 24O(1)  of NEMA obliges competent authorities to take account of all relevant factors in 
deciding on an application for environmental authorization, including any pollution, 
environmental impacts or environmental degradation likely to be caused if the application is 
approved or refused. 

Earthlife asserts that the climate change impacts of a proposed coal-fired power station are 
relevant factors and contends that at the time the Chief Director took his decision, the climate 
change impact of the power station had not been completely investigated or considered in any 
detail.

A climate change impact assessment in relation to the construction of a coal fire power station 
ordinarily would comprise an assessment of (i) the extent to which a proposed coal-fired power 
station will contribute to climate change over its lifetime, by quantifying its GHG emissions during 
construction, operation and decommissioning; (ii) the resilience of the coal-fired power station to 
climate change, taking into account how climate change will impact on its operation, through 
factors such as rising temperatures, diminishing water supply, and extreme weather patterns; and 
(iii) how these impacts may be avoided, mitigated, or remedied

Despite the Minister finding that a fuller assessment was required, she upheld the environmental 
authorization, subject to the added condition. Earthlife contends that in so doing the Minister acted 
unlawfully and undermined the purpose of the climate change impact assessment and the 
environmental authorization process, because in the event of the envisaged climate change impact 
assessment indicating that environmental authorization ought not to have been granted in the first 
place, the Chief Director and the Minister would have no power to withdraw the environmental 
authorization on this basis 

Earthlife contends therefore that it was unlawful, irrational and unreasonable for the Chief 
Director and the Minister to grant the environmental authorization in the absence of a proper 
climate change impact assessment and hence that the decision should be set aside in terms of 
section 8 of the Promotion of Administrative Justice Act4 (“PAJ

The mitigation measures and sectoral plans are aimed at balancing South Africa’s development 
needs with its climate change imperatives. The country is facing acute energy challenges that 
hamper economic development and is currently heavily dependent on coal and reliant on a 
significant proportion of its liquid fuels being generated from coal. In the short-term (up to 2025), 
South Africa faces significant rigidity in its economy and any policy driven transition to a low 
carbon and climate resilient society must take into account and emphasize its over-riding priority 
to address poverty and inequality.
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The DEA, in view of these considerations, and while conceding that coal-fired power stations are 
heavy GHG emitters, argued that Earthlife’s submissions lose sight of the broader developmental 
context and rest on its general opposition to the use of coal-generated power. 

Its stance fails to recognize that South Africa is facing an energy crisis and that the government is 
given scope within the domestic and international environmental law regime to make adjustments 
to address that crisis. Some measure of coal-generated energy is necessary to meet South Africa’s 
current and medium-term energy needs. It is against this background, the DEA contended, that the 
Minister’s decision must be assessed.

MINISTER’S APPEAL DECISION 
On 7 March 2016, the Minister handed down her decision on the appeal. The decision deals ad 
seriatim and thoroughly with all the grounds of appeal. In response to the appeal grounds that the 
DEA had contravened the principles of NEMA and the existing environmental policies the Minister 
made significant relevant observations and findings. 
Thus she noted Earthlife’s contention that a detailed climate impact study needed to be conducted 
to assess the impacts of climate change, in particular for water resources estimated to be available 
for the project, as well as the impacts of the project on GHG emissions and adaptation to a changed 
climate, and that the IAPs should have been granted an opportunity to make submissions in 
relation to such studies and that the DEA should have considered these studies and the comments 
received before making any decision in relation to the environmental authorization. 

She noted also Thabametsi’s contention that the impacts of GHG emissions and climate change 
were considered in the air quality assessment and the risk assessment study

Earthlife’s third ground of appeal alleged that the Chief Director failed to take into account the 
cumulative impacts of the project. The impacts it addressed included biodiversity, habitat 
destruction and the associated loss of species, and importantly the cumulative impact of the 
project on the water supply and hence the resilience issue, in that the water supply from the 
MCWAP might prove insufficient. 
The Minister in her decision did not address this concern with much specificity. She merely stated 
that the EIR had taken note of the significant cumulative impacts and concluded with the following 
general observation“ 

I note furthermore that a project of this nature will have certain impacts which will not be 
comprehensively mitigated or prevented, but that these concerns must be weighed against the 
interests of the project, as well as the social and economic benefits derived from the project. 
Certain negative impacts are consequently unavoidable in a development of this nature, but I am 
satisfied that these impacts were identified and adequately assessed, and that mitigation measures 
were put in place, having considered all relevant specialist recommendations.”
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The failure of the Minister to specifically address the water supply issue when discussing the 
question of “cumulative impacts” is ameliorated to some extent by her ultimate decision to 
compel a fuller climate change assessment, where the matter could and subsequently has been 
investigated. 

In dealing with the fourth ground of appeal, the Minister clearly accepted that a climate change 
assessment was a relevant factor in deciding whether to grant the authorisation. She evidently 
accepted Earthlife’s contention that as part of the integrated environmental process envisaged by 
chapter 5 of NEMA and the requirement of section 24O (1)(b) of NEMA the Chief Director was 
required to take into account the GHG emissions and climate change impacts of the project. She 
noted Earthlife’s contention that “these factors were not considered, either adequately or at all”. 
Her finding and ruling on the issue reads as follows;

“In evaluating this ground of appeal, I am aware that climate change issues were addressed, to 
some extent, in the air quality assessment and impact study, and the Department considered 
these factors prior to the issuance of the EA. I must emphasise that in order for the country to 
meet its long-term electricity demand, a mix of power generation technologies must be pursued, 
which includes coal-fired power stations. I must stress furthermore that the Department’s 
commitment to identifying cleaner power technologies in the medium and longer term.

However, I concur with the appellant in that climate change impacts of the proposed develop-
ment were not comprehensively assessed and/or considered prior to the issuance of the EA

The new condition obliged Thabametsi to undertake a climate change impact assessment prior to 
the commencement of the project to be lodged with the DEA for review and consideration of the 
recommendations. This assessment, as discussed, is underway. A draft climate change report has 
been published and is the subject of an on-going process in which Earthlife is an active participant

Despite agreeing with Earthlife that the climate change impact had not been properly assessed, 
the Minister went on to uphold the environmental authorisation, such according to Earthlife 
amounting to a reviewable irregularity.

These arguments, to my mind, are something of a mischaracterisation of what Earthlife seeks to 
achieve with this review. Admittedly though, Earthlife in its heads of argument and founding 
papers did take the position that the decisions were unlawful because the absence of a climate 
change impact assessment constituted material non-compliance with the mandatory 
requirements of section 24O(1) of NEMA read with the 2010 EIA Regulations. 

On this basis, the impugned decisions would be reviewable for want of jurisdiction in terms of the 
constitutional principle of legality, section 6(2)(b) of PAJA (which permits review for non-compli-
ance with a mandatory procedure or condition), and perhaps in terms of sections 6(2)(f)(i) and 
6(2)(i) of PAJA on the ground that the decision contravened a law or was not authorised by the 
empowering provision or was otherwise unconstitutional or unlawful. 
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In argument, however, Mr Budlender, who appeared for Earthlife, retreated from this position and 
confined his criticism of the Chief Director’s decision to the assertion that in granting the 
environmental authorisation without having sight of a climate change impact assessment report 
he overlooked relevant considerations. 
The decision accordingly falls to be reviewed and set aside in terms of section 6(2)(e)(iii) of PAJA.

The absence of express provision in the statute requiring a climate change impact assessment 
does not entail that there is no legal duty to consider climate change as a relevant consideration 
and does not answer the interpretative question of whether such a duty exists in administrative 
law. Allowing for the respondents’ argument that no empowering provision in NEMA or the 
Regulations explicitly prescribes a mandatory procedure or condition to conduct a formal climate 
change assessment, the climate change impacts are undoubtedly a relevant consideration as 
contemplated by section 240 of NEMA for the reasons already discussed. 
A formal expert report on climate change impacts will be the best evidentiary means of 
establishing that this relevant factor in its multifaceted dimensions was indeed considered, while 
the absence of one will be symptomatic of the fact that it was not.

The respondents’ complaint that without explicit guidance in the law on climate change impact 
assessments, Thabametsi could not be required to conduct a climate change impact assessment, 
as there is no clarity on what is required, is unconvincing. As Earthlife correctly pointed out, an 
environmental impact assessment process is inherently open-ended and context specific.
The scoping process that precedes an environmental impact assessment provides opportunity for 
delineating the exercise and guidance on the nature of the climate change impacts that must be 
assessed and considered.

The respondents further argued that the power station project is consistent with South Africa’s 
NDC under the Paris Agreement, which envisages that South Africa’s emissions will peak 
between 2020 and 2025. Again I agree with Earthlife that this contention misses the point. 
The argument is not whether new coal-fired power stations are permitted under the Paris 
Agreement and the NDC. The narrow question is whether a climate change impact assessment is 
required before authorising new coal-fired power stations. 
A climate change impact assessment is necessary and relevant to ensuring that the proposed 
coal-fired power station fits South Africa’s peak, plateau and decline trajectory as outlined in the 
NDC and its commitment to build cleaner and more efficient than existing power stations.

I turn now to consider whether the Chief Director did in fact consider or ignore the relevant 
climate change impacts.

In its founding affidavit, Earthlife proceeded from the supposition that the Minister in the appeal 
had found that the Chief Director had failed to consider the relevant factors of climate change 
impacts as evidenced by her decision to impose the new condition in the authorisation. As it saw 
the situation, there was no information before.
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The Chief Director dealing with the direct GHG emissions of the power station, the cumulative 
emissions from all the activities associated with the power station, the problem of water scarcity 
or any analysis on how climate change will impact on the efficiency and continued operation of 
the power station over its expected lifetime.

There is no denying, when regard is had to the scope of work report and the climate change 
report issued after the Minister’s appeal decision that when the Chief Director made his decision 
he was possessed of scant climate change information consisting of the single paragraph in the 
EIR, which in comparison to that in the scope of work report and the climate change report was 
wholly insufficient. As explained, the EIR did not deal with the project’s full life-cycle emissions, 
the carbon footprint of the project calculated for construction and decommissioning, the 
activities associated with the project – mining and coal transportation, and the project’s 
resilience. The Minister and the DEA fully appreciated this, as is reflected in the Minister’s decision 
and the constructive approach followed subsequently by the DEA in relation to the scope of the 
works report. Additionally, the air quality assessments do not meaningfully attempt to quantify 
the GHG emissions from the power stations, though it must be kept in mind that the AEL process 
under NEMAQA is still underway.

The DEA and Thabametsi sought to rely on the IRP and the Determination to support their 
submission that the relevant climate change considerations had been considered by the Chief 
Director. There is no evidence to support the assertion that the IRP and the Determination gave 
adequate consideration to climate change. But in any event, as Mr Budlender correctly submitted 
on behalf of Earthlife, an abstract, macro-level assessment of the climate change impact of 
additional coal-fired power could not cast any light on the specific climate change impacts and 
mitigation strategies of specific coal-fired power stations located at specific sites. 
These relevant considerations are context specific and have to be distinctively considered.

The policy instruments naturally will inform a competent authority assessing the environmental 
impact of a proposed coal-fired power station. But the respondents’ assertion that the 
instruments constitute binding administrative decisions not to be circumvented to frustrate the 
establishment of authorised coal-fired power stations is Unsustainable, as is the notion that their 
mere existence precludes the need for a climate change impact assessment in the environmental 
authorisation process. Policy instruments developed by the Department of Energy cannot alter 
the requirements of environmental legislation for relevant climate change factors to be 
considered.

The contention that the climate change impacts of additional coal-fired power stations were 
considered in making the IRP and the Determination, precluding any further need for this 
assessment of climate change impacts in the environmental impact assessment process, is also 
not legally sustainable by virtue of the decision of the Constitutional Court in Fuel Retailers 
Association of Southern Africa v Director-General: Environmental Management, Department Of 
Agriculture, Conservation And Environment, Mpumalanga Province. That case concerned an 
environmental authorisation granted for the construction of a petrol service station.  
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In granting the authorisation, the competent authority made a similar argument to the one 
advanced here, suggesting that it was unnecessary to consider the socio- economic impacts of 
the project, as these impacts had been fully considered by the local authority in granting zoning 
approval in terms of an Ordinance. The Ordinance required an assessment of the need and 
desirability of the proposed project. The Constitutional Court held that NEMA required more than 
a mere assessment of need and desirability, with the consequence that the competent authority 
had misunderstood the nature of the NEMA requirements. It stated:

“The environmental authorities assumed that the duty to consider need and desirability in the 
context of the Ordinance imposes the same obligation as the duty to consider the social, 
economic and environmental impact of a proposed development as required by the provisions of 
NEMA. They were wrong in that assumption. They misconstrued the nature of their obligations 
under NEMA and as a consequence failed to apply their minds to the socio- economic impact of 
the proposed filling station, a matter which they were required to consider. 
This fact alone is sufficient to warrant the setting aside of the decision In the final analysis, the 
respondents’ reliance on the IRP and the Determination to excuse the lack of consideration of the 
specific climate change impacts in relation to the Thabametsi power station basically 
misconstrues the nature of their duties under section 24O(1) of NEMA.

The DEA argued that Earthlife’s complaint is not that the climate change impacts of the project 
were not considered but rather that insufficient weight was placed on these impacts. 
This, it said, does not constitute a ground of review. The sufficiency or the relative weight to be 
accorded to a relevant consideration is properly a matter for the decision-maker. It relied in this 
regard upon MEC for Environmental Affairs and Development Planning v Clairison’s CC  where the 
Supreme Court of Appeal stated:

“It has always been the law, and we see no reason to think that PAJA has altered the position that 
the weight or lack of it to be attached to the various considerations that go to making up a 
decision is that of the decision-maker. As it was stated by Baxter:

‘The court will merely require the decision-maker to take the relevant considerations into 
account; it will not prescribe the weight that must be accorded to each consideration, for to do 
so could constitute a usurpation of the decision-maker’s discretion.’
…The law remains, as we see it, that when a functionary is entrusted with a discretion, the 
weight to be attached to particular factors, or how far a particular factor affects the eventual 
determination of the issue, is a matter for the functionary to decide, and as he acts in good faith 
(and reasonably and rationally) a court of law cannot interfere”.

The respondents submitted that the Chief Director considered and weighed the relevant factors 
and made a decision in good faith and accordingly there is no basis for the court to interfere with 
those decisions. I do not agree. The issue we have to do with in this case is not whether the 
weighing of the factors was reasonable. Earthlife’s case is that the Chief Director was unable to 
perform the weighing exercise because they did not have the relevant information to balance the 
climate change factors against the other relevant factors. As Mr Budlender put it, it is simply 
impossible to strike an appropriate 

22.
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equilibrium where the details of one of the key factors to be balanced are not available to the 
decision-maker.

On this basis, there was indeed non-compliance with the provisions of section 24O (1) of NEMA, 
with the result that the impugned decisions stand to be reviewed on the grounds that the Chief 
Director overlooked relevant considerations. His decision accordingly would normally fall to be 
reviewed in terms of section 6(2) (e) (iii) of PAJA. There is also merit in the submission that the 
Chief Director’s decision was not rationally connected to the information before him. 
In upholding the environmental authorization, the Chief Director relied exclusively on the 
statement in the EIR that the climate change impacts of the project were relatively small and low. 
These assertions were not supported by any evidence in the EIR. Without a full assessment of the 
climate change impact of the project, there was no rational basis for the Chief Director to 
endorse these baseless assertions. This, as Earthlife correctly asserted, is an indication that the 
Chief Director failed to apply his mind. The decision is thus reviewable under section 6(2)(f)(ii) of 
PAJA as well

REMEDY
The court in proceedings for judicial review in terms of section 8 of PAJA may grant any order that 
is just and equitable including an order setting aside the administrative action and remitting it for 
reconsideration. In the notice of motion Earthlife seeks orders setting aside both the 
authorization and the appeal decision in their entirety, remitting the application for 
environmental authorization back to the Chief Director for reconsideration and directing him to 
consider a climate change impact assessment report, a paleontological impact assessment report, 
comments on these and any additional information that he may require in order to reach 
a decision. 
Such an order would basically require the environmental authorization process to commence 
anew, and would be predicated upon the proposition that for obviously sound reasons the 
climate change impact assessment should precede the decision to authorize the project. 
Mr Budlender referred to Communities for a Better Environment v City of Richmond, a decision of 
the Court of Appeal of the State of California, to underscore the point that in environmental cases 
the time to consider the climate change impact is before, not after, granting approval. In that case 
the City of Richmond approved Chevron’s application to construct an energy and hydrogen 
renewal project subject to a requirement that Chevron hire an independent expert to identify 
emissions and possible mitigation measures within a year. The Court of Appeal endorsed the view 
that the City had improperly deferred the formulation of greenhouse gas mitigation measures by 
allowing Chevron to prepare a mitigation plan up to a year after the project’s approval for the 
obvious reason that a study conducted after approval of a project will inevitably have a 
diminished influence on decision-making. Mitigation measures ought to be identified and 
formulated during the environmental impact report process and before final approval was 
sought. The Court of Appeal held:

“The solution was not to defer the specification and adoption of mitigation measures until a year 
after Project approval; but, rather, to defer approval of the Project until proposed mitigation 
measures were fully developed, clearly defined, and made available to the public and interested 
agencies for review and comment.”
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The judgment is obviously on point by virtue of its facts being analogous to the facts in this case. 
I accept fully that the decision to grant the authorization without proper prior consideration of 
the climate change impacts is prejudicial in that permission has been granted to build a coal-fired 
power station which will emit substantial GHGs in an ecologically vulnerable area for 40 years 
without properly researching the climate change impacts for the area and the country as a whole 
before granting the authorization. And at first glance that may justify the environmental 
authorization being reviewed and set aside, and the matter being remitted to the Chief Director 
for a fresh decision upon final completion of the climate change impact assessment. 
However, such a remedy in the circumstances of this case might be disproportionate

24.

25.

26.

Courts are obliged to fashion just and equitable remedies aimed at the proven irregularities. 
Ordinarily, a remedy will be just and equitable if it aims to rectify the administrative action to the 
extent of its inconsistency with the law. In accordance with the principles of severance and 
proportionality a court, where appropriate, should not declare the whole of the administrative 
action in issue invalid, but only the objectionable part. Where it is possible to separate the good 
from the bad in administrative action, the good should be given effect.41

Although the decision of the Chief Director was irregular, the essential and most consequential 
defect was the Minister’s treatment of Earthlife’s fourth ground of appeal during the appeal 
process. As explained earlier, had the Minister upheld the fourth ground of appeal, as she should 
have, she would have had two options. Either she could have referred the matter back to the 
Chief Director, to whom she had delegated the function in the first place, or more appropriately, 
she could have adjourned the de novo appeal, directed Thabametsi to obtain a climate change 
impact report, and on the basis of the new evidence reconsidered the application for 
environmental authorisation afresh - something she would have been entitled to do in terms of 
section 43 of NEMA. Consequently, the more proportional remedy is not to set aside the 
authorisation, but rather to set aside the Minister’s ruling on the fourth ground of appeal and to 
remit the matter of climate change impacts to her for reconsideration on the basis of the new 
evidence in the climate change report. The appeal process must be reconstituted, not the initial 
authorisation process. Although undoubtedly a less intrusive remedy, section 43(7) of NEMA 
operates to suspend the environmental authorization pending the finalization of the appeal.

None of the parties pleaded for such a remedy, nor was it, beyond an oblique reference to the 
possibility of curing defects by way of a wide appeal, canvassed in argument. The discretion 
bestowed upon courts by section 8 of PAJA to do what is just and equitable, and proportional, 
nonetheless permits me to grant such relief. 
I am minded to this result also by the fact that the initial climate change report has been 
completed and made available for public comment. The reconstituted appeal process can 
proceed with requisite speed to the advantage of all parties and will be restricted to 
consideration of whether environmental authorisation should be granted in light of the potential 
climate change impacts The chosen remedy gives some recognition to the arguments advanced 
by Mr Chaskalson SC on behalf of Thabametsi in relation to Earthlife’s participation in the process 
pursuant to the appeal. 
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Although he submitted that Earthlife’s decision to participate in the climate change impact 
assessment precluded the present review proceedings, such as to justify their dismissal, he 
accepted that the underlying facts equally support restraint in the grant of remedy. Earthlife’s 
participation in the process subsequent to the appeal warrants confining its continued 
participation to the narrow issue in contention, namely the climate change impacts, and not 
opening up the authorisation process ab initio to reconsideration before the Chief Director and 
another fresh appeal before the Minister.

Source: 
1. http://www.saflii.org/za/cases/ZAGPPHC/2017/58.pdf

27. Much time was expended in argument on the implications of NEMAQA requiring consideration of 
climate change impacts in the AEL process. The argument was advanced by Mr Marcus SC and Mr 
Chaskalson SC that there was no need to remedy any failure to consider climate change impacts 
in the authorization process under NEMA because they will be fully considered in the AEL 
process. While it is correct that GHG emissions will be dealt with in the AEL process, there is some 
doubt about the scope and extent of such an investigation. 
The power to grant or refuse an AEL does not vest in the DEA at national level. The licensing 
authority will be the air quality officer of the Waterberg District Municipality. While the NEMAQA 
process will involve an investigation of GHG emissions in determining whether to grant an AEL, 
that does not alter the peremptory statutory duty of the Chief Director and the Minister to 
thoroughly investigate climate change impacts in terms of section 24O of NEMA with regard to 
national and international consequences.

Earthlife has had success and I see no reason why it should not be awarded its costs. 
The complexity and national importance of the matter justified the employment of two counsel.

ORDERS 
The following orders are made:
The ruling of the first respondent, forming part of her decision of 7 March 2016 in terms of 
section 43 of the National Environmental Management Act 107 of 1998, and dismissing the 
applicant’s fourth ground of appeal set out in paragraphs 89 to 105 of its appeal dated 11 May 
2015, is reviewed and set aside.

The applicant’s fourth ground of appeal is remitted back to the first respondent for 
reconsideration in terms of section 43 of the National Environmental Management Act 107 of 
1998.
The first respondent is directed to consider:
a climate change impact assessment report;
a paleontological impact assessment report;
comment on these reports from interested and affected parties;
any additional information that the first respondent may require in order to reach a decision on 
the applicant’s fourth ground of appeal.

The costs of this application are to be paid, jointly and severally, by the respondents, such costs 
to include the costs of employing two counsel
JR MURPHY
JUDGE OF THE HIGH COURT

PAGE 62



CLIMATE CHANGE CASES - AFRICAJUDICIAL TRAINING 2020

3.1.3 GBEMRE V SHELL PETROLEUM DEVELOPMENT COMPANY NIGERIA LIMITED 
AND OTHERS  (2005) AHRLR 151 (NGHC 2005)

MR JONAH GBEMRE 
(FOR HIMSELF AND REPRESENTING IWHEREKAN COMMUNITY IN DELTA STATE, NIGERIA) 

SHELL PETROLEUM DEVELOPMENT COMPANY NIGERIA LTD, NIGERIAN NATIONAL PETROLEUM COR-
PORATION AND ATTORNEY-GENERAL OF THE FEDERATION 

FEDERAL HIGH COURT OF NIGERIA IN THE BENIN JUDICIAL DIVISION, SUIT FHC/B/CS/53/05, 14 
NOVEMBER 2005 

JUDGE: NWOKORIE  

1.

2.

On 21 July 2005 this Court granted leave to the applicants to apply for an order enforcing or 
securing the enforcement of their fundamental rights to life and dignity of human person as 
provided by sections 33(1) and 34(1) of the Constitution of the Federal Republic of Nigeria, 1999, 
and articles 4, 16 and 24 of the African Charter on Human and Peoples’ Rights (Ratification and 
Enforcement) Act, Cap A9 vol 1, Laws of the Federation of Nigeria, 2004. By a further leave of 
Court I permitted the applicant to commence these proceedings for himself and as representing 
other members, individuals and residents of Iwherekan community in Delta State of Nigeria, in 
view of the copious unwieldly list of members contained in an earlier application for leave they 
brought in respect thereof, which was withdrawn by their counsel at the prompting of the Court. 

The reliefs claimed by the applicants in their subsequent motion on notice filed on 29 July 2005 
include: 

A declaration that the constitutionally guaranteed fundamental rights to life and dignity of human 
person provided in sections 33(1) and 34(1) of the Constitution of Federal Republic of Nigeria, 
1999 and reinforced by articles 4, 16 and 24 of the African Charter on Human and Peoples’ Rights 
(Ratification and Enforcement) Act, cap A9, vol1, Laws of the Federation of Nigeria, 2004 
inevitably includes the right to clean poison-free, pollution-free and healthy environment.

A declaration that the actions of the 1st and 2nd respondents in continuing to flare gas in the 
course of their exploration and production activities in the applicant’s community is a violation of 
their fundamental rights to life (including healthy environment) and dignity of human person 
guaranteed by sections 33(1) and 34(1) of the Constitution of Federal Republic of Nigeria, 1999 
and reinforced by articles 4, 16 and 24 of the African Charter on Human and Peoples’ Rights 
(Ratification and Enforcement) Act, cap A9, vol1, Laws of the Federation of Nigeria 2004. 

A declaration that the failure of the 1st and 2nd respondents to carry out environmental impact 
assessment in the applicant’s community concerning the effects of their gas flaring activities is a 
violation of section 2(2) of the Environment Impact Assessment Act, cap E12 vol 6 Laws of the 

VERSUS
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3.

Federation of Nigeria, 2004 and contributed to the violation of the applicant’s said fundamental 
rights to life and dignity of human person.

A declaration that the provisions of section 3(2)(a), (b) of the Associated Gas Re-injection Act cap 
A25 vol 1 Laws of the Federation of Nigeria, 2004 and Section 1 of the Associated Gas Re-Injection 
(continued flaring of gas) Regulations Section 1.43 of 1984, under which the continued flaring of 
gas in Nigeria may be allowed are inconsistent with the applicant’s right to life and/or dignity of 
human person enshrined in sections 33(1) and 34(1) of the Constitution of Federal Republic of 
Nigeria, 1999 and articles 4, 16 and 24 of the African Charter on Human and Peoples’ Rights 
(Ratification and Enforcement) Act, cap A9 vol 1 Laws of the Federation of Nigeria, 2004 and are 
therefore unconstitutional, null and void by virtue of section 1(3) of the same Constitution. 

An order of perpetual injunction restraining the 1st and 2nd respondents by themselves or by their 
agents, servants, contractors or workers or otherwise howsoever form further flaring of gas in the 
applicants said community. 

It is the case of the applicants, as shown in the itemized grounds upon which the above-mentioned 
reliefs are sought that: 

By virtue of the provisions of sections 33(1) and 34(1) of the Constitution of the Federal Republic 
of Nigeria, 1999 they have a fundamental right to life and dignity of human person. 
Also by virtue of articles 4, 16 and 24 of the African Charter on Human and Peoples’ [Rights] 
(Ratification and Enforcement) Act Cap A9, vol 1 Laws of Federation of Nigeria, 2004, they have 
the right to respect for their lives and dignity of their persons and to enjoy the best attainable state 
of physical and mental health as well as right to a general satisfactory environment favourable to 
their development. 

That the gas flaring activities in the community in Delta State of Nigeria by the 1st and 2nd 
respondents are a violation of their said fundamental rights to life and dignity of human person and 
to a healthy life in a healthy environment. 

That no environmental impact assessment was carried out by the 1st and 2nd respondents 
concerning their gas flaring activities in the applicant’s community as required by section 2(2) of 
the Environmental Impact Assessment Act, Cap E 12 vol 6, Laws of the Federation of Nigeria 2004, 
and this has contributed to the unrestrained, mindless flaring of gas by the 1st and 2nd 
respondents in their community in violation of their said fundamental rights.

That no valid ministerial gas flaring certificates were obtained by any of the 1st and 2nd 
respondents authorizing the gas flaring in the applicant’s said community in violation of section 
3(2) of the Associated Gas Re-Injection Act, Cap A25 vol 1, Laws of the Federation of Nigeria, 
2004. 
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4.

That the provisions of section 3(2) of the Associated Gas Re-Injection Act, Cap A25, vol 1, Laws of 
the Federation of Nigeria, 2004 and section 1 of the Associated Re-Injection (Continued Flaring of 
Gas) Regulations, 43 of 1984, under which gas flaring in Nigeria may be continued are inconsistent 
with the provisions of sections 33(1) and 34(1) of the Constitution of the Federal Republic of 
Nigeria 1999 and articles 4, 16 and 24 of African Charter on Human and Peoples’ [Rights] 
(Ratification and Enforcement) are therefore unconstitutional, null and void. 

That the provisions of both sections 21(1) and (2) of the Federal Environmental Protection Agency 
Act (FEPA) Cap F10 vol 1 Laws of the Federation of Nigeria, 2004 makes the gas flaring activities of 
the 1st and 2nd respondents a crime, the continuation of which should be discouraged and 
restrained by the Court. 

It is also, in the case of the applicants (as summarised in their affidavit in verification of all the 
above-stated facts that they are bona fide citizens of the Federal Republic of Nigeria [and] 
  
That the 1st and 2nd respondents are oil and gas companies in Nigeria who are engaged jointly and 
severally in the exploration and  production of crude oil and other petroleum products in Nigeria. 

That in further support of their rights to life and dignity of their persons they have the right to 
respect for their lives and dignity of  their persons and to enjoy the best attainable state physical 
and mental health as well as right to a general satisfactory environment  favourable to their 
development. 

That the 1st and 2nd respondents have been engaged in massive, relentless and continuous gas 
flaring in their community and that the  2nd respondent is a joint venture partner with the 1st 
respondent in its oil exploration and production activities, which includes gas-flaring in Nigeria. 
That the activities of the 1st and 2nd respondents in continuing to flare gas in their community 
seriously pollutes the air, causes respiratory  diseases and generally endangers and impairs their 
health. 

That the 1st and 2nd respondents have carried on gas flaring continuously in their community 
without any regard to its deleterious and ruinous consequences concentrating only on pursuing 
their commercial interest and maximizing profit. 

That the 1st and 2nd respondents do not like to find gas together with oil in their oil-fields (ie 
associated gas, AG), but prefer to find gas  without it being mixed up with oil - so called 
non-associated gas (non AG), and that the attitude of the 1st and 2nd respondents whenever  they 
find oil mixed with gas is to dispose of the associated gas in order to profit front the oil (which is 
the more lucrative component) and this process of gas flaring is unrestrained and mindless.  
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That burning of gas by flaring same in their community gives rise to the following: 
Poisons and pollutes the environment as it leads to the emission of carbon dioxide, the main green 
house gas; the flares contain a cocktail of toxins that affect their heath, lives and livelihood. 

Exposes them to an increased risk of premature death, respiratory illness, asthma and cancer. 

Contributes to adverse climate change as it emits carbon dioxide and methane which causes warming 
of the environment, pollutes their food and water.  

Causes painful breathing chronic bronchitis, decreased lung function and death.  

Reduces crop production and adversely impacts on their food security.  

Causes acid rain, their corrugated house roofs are corroded by the composition of the rain that falls 
as a result of gas flaring saying that the primary causes of acid rain are emissions of sulphur dioxide 
and nitrogen oxides which combine with atmospheric moisture to form sulphuric moisture to form 
sulphuric acid and nitric acid respectively. The acidic rain consequently acidifies their lakes and 
streams arid damages their vegetation. 

That the emissions resulting from the 1st and 2nd respondents burning of associated gas by flaring in 
their community in an open uncontrolled manner is a mixture of smoke more precisely referred to 
particulate matter, combustion by-products including sulphur dioxide, nitrogen dioxides and 
carcinogenic substances, all of which are very dangerous to human health and lives in particular. 

That no Environmental Impact Assessment (EIA) whatsoever was undertaken by any of the 1st and 
2nd respondents lo ascertain the harmful consequences of their gas flaring activities in the area to 
the environment, health, food, water, development, lives, infrastructure etc. 

That if the 1st and 2nd respondents had carried out environmental impact assessment in their 
community concerning this gas flaring as required by law, they would have known or found out that 
it is most dangerous to their health, life and environment and refrained from gas flaring and that they 
deliberately failed to so out of their selfish economic interest. 

That so many natives of the community have died and countless others are suffering various 
sicknesses occasioned by the effects of gas flaring by the 1st and 2nd defendants. 

That their community is thereby grossly undeveloped, very poor and without adequate medical 
facilities to cope with the adverse and harmful effects on their health and lives occasioned by the 
unrestrained gas flaring activities in the area. 
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That the 1st and 2nd respondents have not bothered to consider the negative unhealthy and very 
damaging impact on their health, lives, and environment of their persistent gas flaring activities 
and have made no arrangements to provide them with adequate medical attention and facilities 
to cushion the adverse effects of their gas flaring activities. 

That the constitutional guarantee of right to life and dignity of human person available to them 
as citizens of Nigeria includes the right to a  clean, poison-free and pollution-free air and healthy 
environment conducive for human beings to reside in for our development and full enjoyment of 
life; and that these rights to life and dignity of human person have been and are being wantonly 
violated and are continuously threatened with persistent violation by these gas flaring activities. 

That unless this Court promptly intervenes their said fundamental rights being breached by the 
1st and 2nd respondents will continue  unabated and with impunity while its members will 
continue to suffer various sicknesses, deterioration of health and premature death. 

And that the 1st and 2nd respondents have no right to continue to engage in gas-flaring in 
violation of their right to life and to a clean,  healthy, pollution-free environment and dignity of 
human person .

Finally, that the 1st and 2nd respondents have no valid ministerial certificates authorizing them 
to flare gas in the applicant’s community

Upon a thorough evaluation of all the processes, submission, judicial and statutory authorities as 
well as the nature of the subject matter together with the urgency which both parties through 
their counsel have observably treated the weighty issued raised in the substantive claim, I find, 
myself able to hold as follows (after a thoroughly painstaking consideration): 

1.That the applicants were properly granted leave to institute these proceedings in a 
representative capacity for himself and for each and every member of the Iweherekan 
Community in Delta State of Nigeria. 

2.That this Court has the inherent jurisdiction to grant leave to the applicants who are bona fide 
citizens and residents of the Federal Republic of Nigeria, to apply for the enforcement of their 
fundamental rights to life and dignity of the human person as guaranteed by sections 33 and 34 
of the Constitution of the Federal Republic of Nigeria, 1999. 

3.That these constitutionally guaranteed rights inevitably include the right to clean, poison-free, 
pollution-free healthy environment. 

4.The actions of the 1st and 2nd respondents in continuing to flare gas in the course of their oil 
exploration and production activities in the applicants’ community is a gross violation of their 
fundamental right to life (including healthy environment) and dignity of human person as 
enshrined in the Constitution. 

5.
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6.

5.Failure of the 1st and 2nd respondents to carry out environmental impact assessment in the 
applicants’ community concerning the effects of their gas flaring activities is a clear violation of 
section 2(2) of the Environmental Impact Assessment Act, cap E12 vol . 6, Laws of the Federation 
of Nigeria 2004, and has contributed to a further violation of the said fundamental rights.

6.That section 3(2)(a) and (b) of the Associated Gas Re-Injection Act and section 1 of the 
Associated Gas Re-Injection (Continued Flaring of Gas) Regulations section 1.43 of 1984, under 
which gas flaring in Nigeria may be allowed are inconsistent with the applicant’s rights to life 
and/or dignity of human person enshrined in sections 33(1) and 34(1) of the Constitution of the 
Federal Republic of Nigeria, 1999 and articles 4, 16 and 24 of the African Charter on Human and 
Peoples’ Rights (Ratification and Enforcement) Act, cap A9, vol 1, Laws of the Federation of 
Nigeria, 2004) and are therefore unconstitutional, null and void by virtue of section 1(3) of the 
same Constitution.

Based on the above findings, the reliefs claimed by the applicants as stated in their motion paper 
as 1, 2, 3, 4 are hereby granted as I make and repeat the specific declarations contained there as 
the final orders of the Court: 

[for reliefs 1-4 see para 2 above – eds] 

I hereby order that the 1st and 2nd respondents are accordingly restrained whether by themselves, 
their servants or workers or otherwise from further flaring of gas in applicants’ community and are 
to take immediate steps to stop the further flaring of gas in the applicant’s community.

The Honorable Attorney-General of the Federation and Ministry of Justice, 3rd respondent in these 
proceedings who, regrettably, did not put up any appearance, and/or defend these proceedings is 
hereby ordered to immediately set into motion, after due consultation with the Federal Executive 
Council, necessary processes for the Enactment of a Bill for an Act of the National Assembly for the 
speedy amendment of the relevant sections of the Associated Gas Re-Injection Act and the Regula-
tions made there under to quickly bring them in line with the provisions of chapter 4 of the Consti-
tution, especially in view of the fact that the Associated Gas Re-Injection Act even by itself also 
makes the said continuous gas flaring a crime having prescribed penalties in respect thereof. 
Accordingly, the case as put forward by the 1st and 2nd respondents as well as their various 
preliminary objections are hereby dismissed as lacking merit. 

This is the final judgment of the Court and I make no award of damages, costs or compensations 
whatsoever.   

Source: 
1.https://www.globalhealthrights.org/wp-content/up-
loads/2013/02/HC-2005-Gbemre-v.-Shell-Petroleum-Development-Company-and-Ors..pdf
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In 2015, a group of adolescents between the ages of eight and nineteen filed a lawsuit against the 
federal government for infringing upon their civil rights to a healthy, habitable future living 
environment. Those Plaintiffs in Juliana v. United States alleged that the industrial-scale burning of 
fossil fuels was causing catastrophic and destabilizing impacts to the global climate, threatening the 
survival and welfare of present and future generations. Seeking to reduce the United States’ 
contributions to atmospheric carbon dioxide, Plaintiffs demanded injunctive and declaratory relief to 
halt the federal government’s policies of promoting and subsidizing fossil fuels, due to the limited 
timeframe for addressing the impacts of climate change.

The District Court rejected most of Defendants’ substantive claims and ultimately held that Plaintiffs 
should be permitted to argue that they have a fundamental right to a climate system capable of 
sustaining human life.

FACTUAL AND PROCEDURAL BACKGROUND 
 A group of 21 young people, the nonprofit organization Earth Guardians, and climatologist Dr. James 
Hansen (collectively, “Plaintiffs”) filed a lawsuit in August 2015 against the federal government, 
naming the United States, the President, and the heads of multiple executive agencies 

(collectively, “Defendants”).  Plaintiffs asserted the government “ha[s] known for more than fifty 
years" that the industrial-scale release of carbon dioxide (“CO2”) is causing dangerous changes to the 
global climate and threatening the lives, liberty, and property of present and future generations. 
Plaintiffs alleged that—instead of responding to this knowledge by adopting policies to rationally 
phase out carbon pollution— Defendants, through the permitting, authorizing, and subsidizing of 
fossil fuels, have deliberately allowed atmospheric CO2 levels to reach dangerous and unprecedented 
levels. Numerous courts have held multiple procedural hearings and delivered various orders arising 
from Defendants’ extensive motion practice in this case.The latest example of this motion practice 
was addressed by the District Court, which expressed exasperation with Defendants’ rehashing of 
arguments.

previously raised and decided in prior stages of litigation.   

In January 2017, Defendants answered Plaintiffs’ first amended complaint, leaving uncontested many 
of the complaint’s scientific and factual allegations.  For example, Defendants did not refute Plaintiffs’ 
assertion that some federal employees had been aware—for at least 50 years—of the growing body 
of scientific research and consensus around the role of CO2 in causing “measurable long-lasting 
changes to the global climate, resulting in an array of severe and deleterious effects to human beings, 
which will worsen over time.” 

3.2.1 JULIANA V. UNITED STATES  339 F. Supp. 3d 1062 (D. Or. 2018) 

3.2  NORTH AMERICA
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Additionally, Defendants agreed that anthropogenic climate change has been occurring since the 
mid-1900s and that it is damaging human and natural systems and increasing the risk of extinction for 
many species.According to the court, these admissions showed that Defendants were aware of the 
existence of climate change, that such changes were human-induced through the burning of fossil 
and fuel and that climate change poses a danger to future Americans.

As to causation, the court commented on the fact that Defendants admitted the U.S. was responsible 
for more than 25 percent of cumulative global CO2 emissions between 1850 and 2012,  that such 
emissions could be tied to climate change, and that climate change could be shown to be causally 
related to the injuries alleged by Plaintiffs. Because surviving summary judgment requires only a 
showing that genuine issues of material fact remain, the court found “Plaintiffs ha[d] provided 
sufficient evidence showing that causation for their claims [was] more than attenuated.”
Citing the lower standard of review required to survive a motion for summary judgment, the court 
rejected Defendants’ contention that redress was impossible because Plaintiffs’ requested remedies 
were beyond the court’s authority.  Plaintiffs’ burden was not to “show that a favorable decision is 
certain to redress [their] injury;” rather,  Plaintiffs need only show a “substantial likelihood” that the 
court could provide meaningful relief. 

Defendants argued that the case should be dismissed because Americans do not have a fundamental 
constitutional right to a life sustaining climate system.  In rejecting this argument, the court held that 
the Constitution does, in fact, afford sufficient “protection against the government’s knowing 
decision to poison the air its citizens breathe or the water its citizens drink.”  Defendants challenged 
Plaintiffs’ state-created danger theory, asserting Plaintiffs failed to show that government conduct 
was the proximate cause of “a dangerous situation in deliberate indifference to Plaintiffs’ safety.”  
Deliberate indifference, the court noted, “is a stringent standard of fault, requiring proof that a 
municipal actor disregarded a known or obvious consequence of his action.”  Noting that Defendants 
did not refute Plaintiffs’ evidence that Defendants were aware of—and failed to act upon—informa-
tion showing that continued use of fossil fuels would harm the U.S. and its citizens, the court found 
the existence of a genuine issue of disputed fact sufficient for Plaintiffs to survive summary judgment. 

CONCLUSION 
The claims argued here invoke complex and novel questions about the role of the judicial system in 
addressing climate change, injury in relation to standing, and constitutional rights. Regardless of how 
courts ultimately decide the merits of Juliana, the present case illustrates the ways litigation is 
developing to address what is arguably the most pressing issue of our time. 

Source: 
1. https://www.elaw.org/CO_Amazon 
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Appeal of the February 12, 2018, decision from the Sala Civil Especializada en Restitución de Tierras 
of the Tribunal Superior del Distrito Judicial de Bogotá, regarding the acción de tutela brought by 
Andrea Lozano Barragán and others against the President of Colombia and others.  The petitioners 
asserted the increased deforestation in the Amazon threatens their rights to life, health and a healthy 
environment.  The lower court’s decision had determined that the acción de tutela was not an 
appropriate legal action for collective rights claims, but the Supreme Court decided that the acción de 
tutela may be appropriate when the violation of collective rights results in the violation of individual 
rights.  

The Supreme Court explained:

E]nvironmental protection intrinsically entails the safeguard of supralegal individual guarantees, [and] 
in this way, acquires by ‘connectedness’ the quality of fundamental, making the plea for protection 
proper in a superior way, despite the applicability of the acción popular …

***

[T]he fundamental rights to life, health, the vital minimum, liberty and human dignity are substantially 
connected and determined by the environment and the ecosystem.  Without a healthy environment 
the subjects of rights and sentient beings in general will not be able to survive, much less protect 
those rights, for our children nor for future generations. Nor will we be able to guarantee the exis-
tence of the family, the society or the State itself.

Consideración 2 (unofficial translation).  

The Supreme Court also determined that age is no restriction for exercising the acción de tutela, and 
children have standing to exercise this special type of legal action to bring claims without the inter-
vention of their parents or legal representatives.  

Consideración 3.

The Supreme Court articulated an expansive understanding of the scope of protection of environmen-
tal rights that includes future generations and non-human subjects:

STC4360-2018 DE LA CORTE SUPREMA DE JUSTICIA, SALA DE CASACION CIVIL, M.P. LUIS ARMANDO 
TOLOSA VILLABONA, APRIL 05, 2018:

3.2.2 STC4360-2018 de la Corte Suprema de Justicia, Sala de Casacion Civil, M.P. 
Luis Armando Tolosa Villabona (2018)

SOUTH AMERICA
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[T]he sphere of protection of fundamental legal precepts is each person, but also the “other”. 
The “fellow person” is otherness; its essence, the other persons that inhabit the planet, encompassing 
also the other animal and plant species.

But, additionally, it includes those subjects not yet born, who deserve to enjoy the same 
environmental conditions lived by us.

Consideración 5.2 (unofficial translation).  The Court cited the judgment T-622 of 2016 of the 
Constitutional Court recognizing the rights of nature.  Consideración 12.

The Court explained that the environmental rights of future generations are based upon (1) the ethical 
duty of solidarity of the species, and (2) the intrinsic value of nature.  Consideración 5.3.  
The Court also explained that international law (both hard and soft) serves as guiding criteria for 
national law to resolve citizen complaints about the destruction of our habitat, in pursuit of the 
protection of the fundamental rights of persons, of present and future generations. Consideración 6.

The Court concluded: “The conservation of the Amazon is a national and global obligation, dealing 
with the main environmental axis existing on the planet, by which reason it has been catalogued as 
‘the lung of the world’”.  Consideración 10 (unofficial translation).  The Court determined that 
reducing the deforestation in the Colombian Amazon was among the responsibilities Colombia 
acquired by ratifying the 2015 Paris Agreement.  Ibídem.

The Court contrasted the facts of deforestation and its consequential emission of GHGs with the 
environmental law principles of precaution, intergenerational equity and solidarity to arrive at the 
following conclusions: 

(1) deforestation could cause irreversible damage; 
(2) estimated temperature increases demonstrate an obvious transgression of intergenerational 
equity, unless present generations reduce the rate of deforestation to zero; and 
(3) the principle of solidarity, for this specific case, “is determined by the duty and co-responsibility 
of the Colombian State to stop the causes that provoke the emission of GHGs caused by the abrupt 
deforestation of the Amazon, being imperative to adopt immediate mitigation measures, protecting 
the right to environmental wellbeing, of the plaintiffs as well as other persons that inhabit and share 
the Amazonian territory, not only national, but also foreign, along with all inhabitants of Earth, 
including ecosystems and living beings.”   Consideración 11.3 (unofficial translation).
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Besides violating Colombia’s Constitution and international environmental law, the Court emphasized 
the reality of deforestation of the Amazon “constitutes a grave ignorance of the obligations acquired 
by the State in the Paris [Agreement] of 2015”.  Consideración 11.3[b] (unofficial translation).  
The Court found several omissions by Colombian authorities, which led it to hold those authorities 
responsible for the deforestation in the Amazon and to order those authorities to develop an action 
plan and an “intergenerational pact for the life of the Colombian Amazon” to stop the deforestation 
and the emissions of GHGs, within four and five months respectively.  
Consideración 14 (unofficial translation).  The Court ordered the municipalities in the Colombian 
Amazon to update and implement within five months land use planning documents that shall contain 
an action plan to reduce deforestation to zero.  The Court ordered all the defendant authorities to 
increase deforestation mitigation measures within forty-eight hours as much as they have authority 
while the other orders are being complied with.  Ibídem.
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FUTURE GENERATIONS VS. MINISTRY OF ENVIRONMENT AND OTHERS

25 youth plaintiffs, including Indigenous youth, between the ages of 7 and 25, sued Colombian gov-
ernmental bodies, municipalities, and three autonomous regional corporations operating in the 
Amazon Rainforest for “increased deforestation in the Amazon.” According to the Paris Agreement 
and Colombian Law 1753 of 2015, the government committed to reducing the net rate of Amazon 
deforestation to zero by 2020, and to reducing greenhouse gas (GHG) emissions. 
However, the plaintiffs showed that the government had increased deforestation in the Amazon, 
threatening their fundamental rights to a healthy environment, life, food and water. The plaintiffs 
lodged an acción de tutela, a legal mechanism for individuals to claim immediate protection of their 
fundamental rights. The Supreme Court of Justice ruled in favour of the plaintiffs and recognized for 
the first time that the Colombian Amazon is itself a subject of rights. The Court issued five mandatory 
orders against the defendants to reduce deforestation and GHG emissions.

Environmental Legal Questions:

Were the criteria for the acción de tutela met? 
Article 86 of Colombia’s Constitution guarantees that every individual can claim legal protection from 
a judge when an action or omission of a public authority may jeopardize or threaten their 
fundamental rights. In an earlier judgment, the District Court ruled that the right legal mechanism for 
this particular case was the acción popular due to the collective nature of the claim. 
However, the Supreme Court of Justice overruled, affirming that the criteria were sufficiently 
demonstrated: 
(i) the connection between the violation of collective rights and fundamental and individual rights; 
(ii) the plaintiff is the person directly affected in his or her fundamental and individual rights; 
(iii) the violation of a fundamental right is not hypothetical but fully proved, or the fundamental right 
is being threatened; and 
(iv) the judicial order is oriented towards restoring individual rights, and not collective ones. 

Was the government legally obliged to reduce the net rate of deforestation and reduce GHG 
emissions? 
Under the Paris Agreement, the government committed to reducing deforestation in the Colombian 
Amazon with the objective of reducing it to zero by 2020. Under national law, the government is also 
obliged to reduce deforestation and GHG emissions. The Court referred to the specific duties of the 
defendants and their negligence in fulfilling them and found the government to be legally obliged to 
these actions.

3.2.3 FUTURE GENERATIONS VS. MINISTRY OF ENVIRONMENT AND OTHERS
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Did the government’s and corporations’ actions threaten the fundamental rights of the 
plaintiffs and future generations? 
IDEAM, a scientific institution under the Ministry of Environment and Sustainable Development, 
outlined the risks of temperature rise and GHG emissions due to deforestation. They reported a 44% 
increase in deforestation between 2015 and 2016, including loss of 70,074 hectares in the rainforest, 
and estimated a temperature increase of 2.14°C within the estimated lifespan of the plaintiffs. 
Thus, the Court found that increasing deterioration of the environment posed a serious attack on 
current and future life and the aforementioned fundamental rights. 

Do future generations have environmental rights protections? 
The Court found that the environment and ecosystem impact are substantially connected to 
fundamental rights of life, health, minimum subsistence, freedom, and human dignity. 
Without a healthy environment, subjects of law will not be able to survive or protect the fundamental 
rights of children and future generations, and the existence of the family, society, and the state itself 
cannot be guaranteed. Therefore, the Court applied the principle of intergenerational equity and 
found that future generations have rights protections. 

Is the Colombian Amazon Rainforest a subject of rights? 
The Court referenced the Constitutional Court’s declaration of the Atrato River as a subject of rights. 
To protect the vitality of the rainforest for our global future, the Court similarly recognized the 
Colombian Amazon as a subject of rights entitled to protection, conservation, maintenance, and 
restoration led by the State and territorial agencies. The judgment recognizes that conserving the 
Amazon, which is referred to as the main environmental axis of the planet and the “lung of the 
world,” is a national and global obligation. 

Source: 
1. https://www.informea.org/en/court-decision/future-genera-
tions-vs-ministry-environment-and-others
2. Key excerpts from the Supreme Court’s decision can be found on: 
https://www.informea.org/sites/default/files/court-decisions/-
Colombia%20-%20Future%20Generations%20v%20Ministry%20of%20Env%20and%20Others
%20%28unofficial%20English%20trans%29.pdf
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JUDGMENT 
In the matter between: 

THE STATE OF THE NETHERLANDS V URGENDA

THE STATE OF THE NETHERLANDS (MINISTRY OF ECONOMIC AFFAIRS AND CLIMATE POLICY), 
seated in The Hague,
CLAIMANT in cassation,
referred to hereinafter as: ‘the State’, 

Counsel: attorneys K. Teuben, M.W. Scheltema and J.W.H. van Wijk, 

and 

STICHTING URGENDA,
having its office in Amsterdam, RESPONDENT in cassation,
referred to hereinafter as: 'Urgenda', counsel: attorney F.E. Vermeulen. 

Summary of the Decision 
The issue in this case is whether the Dutch State is obliged to reduce, by the end of 2020, the emission 
of greenhouse gases originating from Dutch soil by at least 25% compared to 1990, and whether the 
courts can order the State to do so. 

Urgenda's claim and the opinions of the District Court and the Court of Appeal 

Urgenda sought a court order directing the State to reduce the emission of greenhouse gases so that, 
by the end of 2020, those emissions will have been reduced by 40%, or in any case at by at least 
25%, compared to 1990. 

In 2015, the District Court allowed Urgenda's claim, in the sense that the State was ordered to reduce 
emissions by the end of 2020 by at least 25% compared to 1990. 
In 2018, the Court of Appeal confirmed the District Court's judgment. 

Appeal in cassation 
The State instituted an appeal in cassation in respect of the Court of Appeal's decision, asserting a 
large number of objections to that decision. 

Number 19/00135
Date 20 December 2019 

3.3  EUROPE
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The deputy Procurator General and the Advocate General advised the Supreme Court to reject the 
State's appeal and thus to allow the Court of Appeal's decision to stand. 

Opinion of the Supreme Court 

The Supreme Court concludes that the State's appeal in cassation must be rejected. That means that 
the order which the District Court issued to the State and which was confirmed by the Court of 
Appeal, directing the State to reduce greenhouse gases by the end of 2020 by at least 25% compared 
to 1990, will stand as a final order. 

The Supreme Court's opinion rests on the facts and assumptions which were established by the Court 
of Appeal and which were not disputed by the State or Urgenda in cassation. In cassation, the 
Supreme Court determines whether the Court of Appeal properly applied the law and whether, based 
on the facts that may be taken into consideration, the Court of Appeal's opinion is comprehensible 
and adequately substantiated. 

The grounds for the Supreme Court's judgment are laid down below in sections 4-8 of the judgment. 
These grounds will be summarised below. This summary does not supersede the grounds for this 
judgment and does not fully reflect the Supreme Court's opinion. 

Dangerous climate change 
(see paras. 4.1-4.8, below) 

Urgenda and the State both endorse the view of climate science that a genuine threat exists that the 
climate will undergo a dangerous change in the coming decades. There is a great deal of agreement 
on the presence of that threat in climate science and the international community. In that respect and 
briefly put, this comes down to the following. 

The emission of greenhouse gases, including CO2, is leading to a higher concentration of those gases 
in the atmosphere. These greenhouse gases retain the heat radiated by the earth. Because over the 
last century and a half since the start of the industrial revolution, an ever-increasing volume of 
greenhouse gases is being emitted, the earth is becoming warmer and warmer. In that period, the 
earth has warmed by approximately 1.1oC, the largest part of which (0.7oC) has occurred in the last 
forty years. Climate science and the international community largely agree on the premise that the 
warming of the earth must be limited to no more than 2oC, and according to more recent insights to 
no more than 1.5oC. The warming of the earth beyond that temperature limit may have extremely 
dire consequences, such as extreme heat, extreme drought, extreme precipitation, a disruption of 
ecosystems that could jeopardise the food supply, among other things, and a rise in the sea level 
resulting from the melting of glaciers and the polar ice caps. That warming may also result in tipping 
points, as a result of which the climate on earth or in particular regions of earth changes abruptly and 
comprehensively. All of this will jeopardise the lives, welfare and living environment of many people 
all over the world, including in the Netherlands. Some of these consequences are already happening 
right now. 
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Protection of human rights based on the ECHR 
(see paras. 5.2.1-5.5.3, below) 

The European Convention on the Protection of Human Rights and Fundamental Freedoms (ECHR) 
requires the states which are parties to the convention to protect the rights and freedoms established 
in the convention for their inhabitants. Article 2 ECHR protects the right to life, and Article 8 ECHR 
protects the right to respect for private and family life. According to the case law of the European 
Court of Human Rights (ECtHR), a contracting state is obliged by these provisions to take suitable 
measures if a real and immediate risk to people's lives or welfare exists and the state is aware of that 
risk. 

The obligation to take suitable measures also applies when it comes to environmental hazards that 
threaten large groups or the population as a whole, even if the hazards will only materialise over the 
long term. While Articles 2 and 8 ECHR are not permitted to result in an impossible or 
disproportionate burden being imposed on a state, those provisions do oblige the state to take 
measures that are actually suitable to avert the imminent hazard as much as reasonably possible. 
Pursuant to Article 13 ECHR, national law must offer an effective legal remedy against a violation or 
imminent violation of the rights that are safeguarded by the ECHR. This means that the national courts 
must be able to provide effective legal protection. 

Global problem and national responsibility 
(see paras. 5.6.1-5.8, below) 

The risk of dangerous climate change is global in nature: greenhouse gases are emitted not just from 
Dutch territory, but around the world. The consequences of those emissions are also experienced 
around the world. 

The Netherlands is a party to the United Nations Framework Convention on Climate Change 
(UNFCCC). The objective of that convention is to keep the concentration of greenhouse gases in the 
]atmosphere to a level at which a disruption of the climate system through human action can be 
prevented. The UNFCCC is based on the premise that all member countries must take measures to 
prevent climate change, in accordance with their specific responsibilities and options. 

Each country is thus responsible for its own share. That means that a country cannot escape its own 
share of the responsibility to take measures by arguing that compared to the rest of the world, its own 
emissions are relatively limited in scope and that a reduction of its own emissions would have very 
little impact on a global scale. The State is therefore obliged to reduce greenhouse gas emissions from 
its territory in proportion to its share of the responsibility. This obligation of the State to do 'its part' 
is based on Articles 2 and 8 ECHR, because there is a grave risk that dangerous climate change will 
occur that will endanger the lives and welfare of many people in the Netherlands. 
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What, specifically, does the State's obligation to do 'its part' entail? 
(see paras. 6.1-7.3.6, below) 

When giving substance to the positive obligations imposed on the State pursuant to Articles 2 and 8 
ECHR, one must take into account broadly supported scientific insights and internationally accepted 
standards. Important in this respect are, among other things, the reports from the IPCC. The IPCC is a 
scientific body and intergovernmental organisation that was set up in the context of the United 
Nations to handle climatological studies and developments. The IPCC's 2007 report contained a 
scenario in which the warming of the earth could reasonably be expected to be limited to a maximum 
of 2oC. In order to achieve this target, the Annex I countries (these being the developed countries, 
including the Netherlands) would have to reduce their emissions in 2020 by 25-40%, and in 2050 by 
80-95%, compared to 1990. 

At the annual climate conferences held in the context of the UNFCCC since 2007, virtually every 
country has regularly pointed out the necessity of acting in accordance with the scenario of the IPCC 
and achieving a 25-40% reduction of greenhouse gas emissions in 2020. The scientifically supported 
necessity of reducing emissions by 30% in 2020 compared to 1990 has been expressed on multiple 
occasions by and in the EU. 

Furthermore, since 2007, a broadly supported insight has arisen that, to be safe, the warming of the 
earth must remain limited to 1.5oC, rather than 2oC. The Paris Agreement of 2015 therefore expressly 
states that the states must strive to limit warming to 1.5oC. That will require an even greater 
emissions reduction than was previously assumed. 

All in all, there is a great degree of consensus on the urgent necessity for the Annex I countries to 
reduce greenhouse gas emissions by at least 25-40% in 2020. The consensus on this target must be 
taken into consideration when interpreting and applying Articles 2 and 8 ECHR. The urgent necessity 
for a reduction of 25- 40% in 2020 also applies to the Netherlands on an individual basis. 

The policy of the State 
(see paras. 7.4.1-7.5.3, below) 

The State and Urgenda are both of the opinion that it is necessary to limit the concentration of 
greenhouse gases in the atmosphere in order to in order to achieve either the 2oC target or the 1.5oC 
target. Their views differ, however, with regard to the speed at which greenhouse gas emissions must 
be reduced. 

Until 2011, the State's policy was aimed at achieving an emissions reduction in 2020 of 30% 
compared to 1990. According to the State, that was necessary to stay on a credible pathway to keep 
the 2oC target within reach. 
After 2011, however, the Stat
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Appeal of the February 12, 2018, decision from the Sala Civil Especializada en Restitución de Tierras 
of the Tribunal Superior del Distrito Judicial de Bogotá, regarding the acción de tutela brought by 
Andrea Lozano Barragán and others against the President of Colombia and others.  The petitioners 
asserted the increased deforestation in the Amazon threatens their rights to life, health and a healthy 
environment.  The lower court’s decision had determined that the acción de tutela was not an 
appropriate legal action for collective rights claims, but the Supreme Court decided that the acción de 
tutela may be appropriate when the violation of collective rights results in the violation of individual 
rights.  

The Supreme Court explained:

E]nvironmental protection intrinsically entails the safeguard of supralegal individual guarantees, [and] 
in this way, acquires by ‘connectedness’ the quality of fundamental, making the plea for protection 
proper in a superior way, despite the applicability of the acción popular …

***

[T]he fundamental rights to life, health, the vital minimum, liberty and human dignity are substantially 
connected and determined by the environment and the ecosystem.  Without a healthy environment 
the subjects of rights and sentient beings in general will not be able to survive, much less protect 
those rights, for our children nor for future generations. Nor will we be able to guarantee the exis-
tence of the family, the society or the State itself.

Consideración 2 (unofficial translation).  

The Supreme Court also determined that age is no restriction for exercising the acción de tutela, and 
children have standing to exercise this special type of legal action to bring claims without the inter-
vention of their parents or legal representatives.  

Consideración 3.

The Supreme Court articulated an expansive understanding of the scope of protection of environmen-
tal rights that includes future generations and non-human subjects:
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After 2011, however, the State's reduction target for 2020 was lowered from a 30% reduction by the 
Netherlands to a 20% reduction in an EU context. After the reduction in 2020, the State intends to 
accelerate the reduction to 49% in 2030 and 95% in 2050. Those targets for 2030 and 2050 have 
since been laid down in the Dutch Climate Act. 

The State has not explained, however, that – and why – a reduction of just 20% in 2020 is considered 
responsible in an EU context, in contrast to the 25-40% reduction in 2020, which is internationally 
broadly supported and is considered necessary. 

There is a broad consensus within climate science and the international community that the longer 
reduction measures to achieve the envisaged final target are postponed, the more comprehensive and 
more expensive they will become. Postponement also creates a greater risk of an abrupt climate 
change occurring as the result of a tipping point being reached. In light of that generally endorsed 
insight, it was up to the State to explain that the proposed acceleration of the reduction after 2020 
would be feasible and sufficiently effective to meet the targets for 2030 and 2050, and thus to keep 
the 2oC target and the 1.5oC target within reach. The State did not do this, however. 

The Court of Appeal was thus entitled to rule that the State must comply with the target, considered 
necessary by the international community, of a reduction by at least 25% in 2020. 

The courts and the political domain 
(see paras. 8.1-8.3.5, below) 

The State has asserted that it is not for the courts to undertake the political considerations necessary 
for a decision on the reduction of greenhouse gas emissions. 

In the Dutch system of government, the decision-making on greenhouse gas emissions belongs to the 
government and parliament. They have a large degree of discretion to make the political 
considerations that are necessary in this regard. It is up to the courts to decide whether, in taking their 
decisions, the government and parliament have remained within the limits of the law by which they 
are bound. Those limits ensue from the ECHR, among other things. The Dutch Constitution requires 
the Dutch courts to apply the provisions of this convention, and they must do so in accordance with 
the ECtHR's interpretation of these provisions. This mandate to the courts to offer legal protection, 
even against the government, is an essential component of a democratic state under the rule of law. 

The Court of Appeal's judgment is consistent with the foregoing, as the Court of Appeal held that the 
State's policy regarding greenhouse gas reduction is obviously not meeting the requirements pursuant 
to Articles 2 and 8 ECHR to take suitable measures to protect the residents of the Netherlands from 
dangerous climate change. Furthermore, the order which the Court of Appeal issued to the State was 
limited to the lower limit (25%) of the internationally endorsed, minimum necessary reduction of 
25-40% in 2020. 
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The order that was issued leaves it up to the State to determine which specific measures it will take 
to comply with that order. If legislative measures are required to achieve such compliance, it is up to 
the State to determine which specific legislation is desirable and necessary. 

Conclusion 

In short, the essence of the Supreme Court's judgment is that the order which the District Court issued 
to the State and which was confirmed by the Court of Appeal, directing the State to reduce green-
house gases by the end of 2020 by at least 25% compared to 1990, will be allowed to stand. Pursuant 
to Articles 2 and 8 ECHR, the Court of 

Appeal can and may conclude that the State is obliged to achieve that reduction, due to the risk of 
dangerous climate change that could have a severe impact on the lives and welfare of the residents 
of the Netherlands. 
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(a) The degree of international consensus regarding the 25-40% target (7.2.1-7.2.11) (b) The 25-40% 
target for the Netherlands individually (7.3.1-7.3.6)
(c) The State's policy regarding measures to counter climate change (7.4.1-7.4.6)
(d) Must the State adhere to the 25-40% target? (7.5.1-7.5.3) 
(e) Assessment of the complaints in cassation (7.6.1-7.6.2) 8. Permissibility of the order issued; 
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9. Decision
Appendix: list of abbreviations used 

1 Course of the proceedings 

For the course of the proceedings in the fact-finding instances, the Supreme Court refers to: 

a. the judgment in case C/09/456689/HA ZA 13-1396 rendered by The Hague District Court on 24 
June 2015, ECLI:NL:RBDHA:2015:7145; 

b. the judgment in case 200.178.245/01 rendered by The Hague Court of Appeal on 9 October 2018, 
ECLI:NL:GHDHA:2018:2591. 

The State has instituted an appeal in cassation against the judgment of the Court of Appeal. Urgenda 
has submitted a statement of defence seeking dismissal of the appeal in cassation. 

The case for the State was argued orally and in writing by its counsel, with the oral arguments being 
handled in part by attorney E.H.P. Brans, who practises law in The Hague. The case for Urgenda was 
argued orally by its counsel, with the oral arguments being handled in part by attorney J.M. van den 
Berg, who practises law in Amsterdam. The State's counsel submitted a reply, and Urgenda's counsel 
submitted a rejoinder. 

The State objected to the size of Urgenda's rejoinder. The Supreme Court sees no reason in this case 
to set the rejoinder aside. The rejoinder does not contain any elements that are new to the debate 
between the parties, and largely comprises the partial repetition and elaboration of the arguments 
Urgenda made previously in its statement of defence in cassation. In that statement of defence, and 
prior to the oral and written arguments, Urgenda extensively discussed the complaints in cassation, 
which the cassation procedural rules do not require it to do in a case that originates with a claim. 
The written arguments and the State's memorandum of oral arguments provide a partial response to 
that statement of defence. Given all of this, adequate justice has been done to the parties' right to be 
heard and the scope of the rejoinder does not cause an imbalance in the debate. 
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The Opinion of deputy Procurator General F.F. Langemeijer and Advocate General M.H. Wissink is that 
the appeal in cassation must be rejected. 

The State's counsel submitted a written response to that Opinion. 

2 Assumptions and facts 

(a) Facts 
2.1 In this case, according to para. 2 of the Court of Appeal's judgment, the facts established by the 
District Court's in paras. 2.1-2.78 of its judgment,1 as well as the facts established by the Court of 
Appeal in paras. 3.1-3.26 and 44 of its judgment can be taken as a starting point.2 The parties do not 
dispute these facts in cassation. The Supreme Court will therefore base its judgment on those facts 
(Article 419(3) DCCP). The most relevant of these are the following. 

Climate change and its consequences 

Since the beginning of the industrial revolution, mankind has consumed energy on a large scale. 
This energy has predominantly been generated by the combustion of fossil fuels (coal, oil and 
natural gas). This releases carbon dioxide. This compound of carbon and oxygen is referred to by 
its chemical formula: CO2. Part of the CO2 that is released is emitted into the atmosphere, where 
it remains for hundreds of years or more and is partly absorbed by the ecosystems in forests and 
oceans. This absorption capacity is dropping continuously due to deforestation and the warming 
of the sea water. 

CO2 is the most significant greenhouse gas and, in tandem with other greenhouse gases, it retains 
the heat radiated by our planet in the atmosphere. This is called the research itself, but studies and 
assesses, inter alia, the most recent scientific and technological information that becomes 
available around the world. The IPCC is not just a scientific organisation, but an 
intergovernmental organisation as well. It has 195 members, including the Netherlands. Since its 
inception, the IPCC has published five Assessment Reports and accompanying sub- reports about 
the state of climate science and climatological developments. Particularly relevant to these 
proceedings are the fourth report from 2007 and the fifth report from 2013-2014. 

Concentrations of greenhouse gases in the atmosphere are expressed in parts per million 
(hereinafter: ppm). The term ‘ppm CO2 equivalent’ is used to express the total concentration of all 
greenhouse gases, in which respect the concentration of all of the other, non-CO2 greenhouse 
gases is converted into CO2 equivalents based on the warming effect. 

There is a direct, linear connection between the greenhouse gas emissions caused by humans, 
which are partly caused by the burning of fossil fuels, and the warming of the planet. The planet 
is already approximately 1.1°C warmer than it was at the start of the industrial revolution. The 
Court of Appeal assumed that the concentration of greenhouse gases in the atmosphere stood at 
401 ppm at the time it rendered its judgment. In recent decades, worldwide emissions of CO2 
have increased by 2% annually. 
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The rise in the planet's temperature can be prevented or reduced by ensuring that fewer 
greenhouse gases are emitted into the atmosphere. This is referred to as ‘mitigation’. Measures 
can also be taken to anticipate the effects of climate change, such as raising dikes in low-lying 
areas. The taking of such measures is referred to as ‘adaptation’. 

There has long been a consensus in climate science – the science that studies climate and climate 
change – and in the international community that the average temperature on earth may not rise 
by more than 2°C compared to the average temperature in the pre-industrial era. According to 
climate scientists, if the concentration of greenhouse gases in the atmosphere has not risen above 
450 ppm by the year 2100, there is a reasonable chance that this objective (hereinafter: “the 
two-degree target”) will be achieved. In recent years, new insights have shown that the tempera-
ture can only safely rise by no more than 1.5°C, which translates into a greenhouse gas concen-
tration level of no more than 430 ppm in the year 2100. 

When viewed in light of the maximum concentration level of 430 or 450 ppm in the year 2100 
and the current concentration level of greenhouse gases (401 ppm), it is clear that the world has 
very little leeway left when it comes to the emission of greenhouse gases. The total worldwide 
leeway that now remains for emitting greenhouse gases is referred to as the 'carbon budget'. 
In the meantime, the chance that the warming of the earth can be limited to a maximum 
temperature increase of 1.5oC has become extremely slim. 

If the earth warms by substantially more than 2°C compared to the pre-industrial era, this would 
cause, inter alia: flooding as a result of sea level rise; heat stress as a result of more intense and 
longer-lasting heat waves, increases in respiratory ailments associated with deteriorating air 
quality resulting from periods of drought (with severe forest fires), increased spread of infectious 
diseases, severe flooding as a result of torrential rainfall, and disruptions of the production of 
food and the supply of drinking water. Ecosystems, flora and fauna will be eroded and there will 
be a loss of biodiversity. An inadequate climate policy will, in the second half of this century, 
result in hundreds of thousands of victims in Western Europe alone. 

It is not just the consequences that become more severe as global warming progresses. 
The accumulation of CO2 in the atmosphere may cause the climate change process to reach a 
tipping point, which may result in abrupt climate change, for which neither mankind nor nature 
can properly prepare. The risk of reaching such a tipping point increases at a steepening rate upon 
a rise in temperature of between 1°C and 2°C.

The IPCC reports 

The Intergovernmental Panel on Climate Change (IPCC) was created in 1988 under the auspices 
of the United Nations by the World Meteorological Organization (WMO) and the United Nations 
Environment Programme (UNEP). The IPCC's objective is to obtain insight into all aspects of 
climate change through scientific research. The IPCC does not conduct  
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The UNFCCC and the climate conferences 

(13) The United Nations Framework Convention on Climate Change (UNFCCC) was ratified in 1992.3 
The purpose of this convention is to promote the stabilisation of the concentration of greenhouse 
gases in the atmosphere at a level at which would prevent dangerous anthropogenic interference (i.e.: 
interference caused by humans) with the climate system. The parties to the UNFCCC are referred to 
as Annex I countries and non- Annex I countries. The Annex I countries are the developed countries, 
including the Netherlands. According to Article 4(2) of the convention, the Annex I countries must 
take the lead, in an international context, in counteracting climate change and its negative conse-
quences. They have committed themselves to reducing greenhouse gas emissions. They must periodi-
cally report on the measures they have taken. The objective is to return the level of emissions to the 
level in 1990. 
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research itself, but studies and assesses, inter alia, the most recent scientific and technological 
information that becomes available around the world. The IPCC is not just a scientific 
organisation, but an intergovernmental organisation as well. It has 195 members, including the 
Netherlands. Since its inception, the IPCC has published five Assessment Reports and 
accompanying sub- reports about the state of climate science and climatological developments. 
Particularly relevant to these proceedings are the fourth report from 2007 and the fifth report 
from 2013-2014. 

The Fourth IPCC Assessment Report (hereinafter: AR4) from 2004 indicates that a temperature 
increase of 2°C above the level of the pre-industrial era entails the risk of a dangerous, irreversible 
change in the climate. After an analysis of various reduction scenarios, this report states that to 
be able to achieve a maximum volume of 450 ppm in the year 2100, the emissions of greenhouse 
gases by the countries listed in Annex I to the UNFCCC (including the Netherlands) must be 25% 
to 40% lower in the year 2020 than they were in the year 1990. 

The IPCC published its Fifth Assessment Report in 2013-2014 (hereinafter: AR5). 
This report established, inter alia, that the planet is warming as a result of the increase in the 
concentration of CO2 in the atmosphere since the beginning of the industrial revolution, and that 
this is being caused by human activities, in particular by the burning of oil, gas and coal and by 
deforestation. In AR5, the IPCC concluded that if the concentration of greenhouse gases in the 
atmosphere stabilises at around 450 ppm in the year 2100, the chance that the global 
temperature increase would remain under 2°C was “likely”, that is, higher than 66%. In 87% of 
the scenarios for achieving this target detailed in AR5, assumptions are made regarding 'negative 
emissions': in other words, the extraction of CO2 from the atmosphere. 

Article 7 UNFCCC provides for the Conference of the Parties (hereinafter: “COP”). The COP is the 
highest decision-making body within the UNFCCC. Resolutions passed by the COP are generally 
not legally binding. The COP meets annually at climate conferences. 



CLIMATE CHANGE CASES - EUROPEJUDICIAL TRAINING 2020

PAGE 86

At the climate conference in Kyoto in 1997 (COP-3), the Kyoto Protocol was agreed upon 
between a number of Annex I countries, including the Netherlands. This protocol records the 
reduction targets for the period 2008-2012. According this protocol, the then-Member States of 
the EU were obliged to achieve a reduction target of 8% compared to 1990. 

The Bali Action Plan was adopted at the climate conference in Bali in 2007 (COP-13). The Bali 
Action Plan, citing the AR4 referred to in (11), above, acknowledged the need for drastic 
emissions reductions. This reference regards, inter alia, the part of AR4 which states that if the 
Annex I countries wish to achieve the 450 ppm scenario by the year 2100, they would have to 
reduce their emissions of greenhouse gases by 2020 by 25-40% compared to 1990. 

No agreement could be reached at the climate conference in Copenhagen in 2009 (COP-15) 
regarding a successor to, or an extension of, the Kyoto Protocol. 

At the next climate conference in Cancún in 2010 (COP-16), the parties involved acknowledged 
in the Cancún Agreements the long-term target of maximising the rise in temperature at 2°C 
compared to the average temperature in the pre-industrial era – along with the possibility of a 
more stringent target of a maximum of 1.5°C. In the preamble they refer to the urgency of a major 
reduction in admissions.

In Cancún, the parties to the Kyoto Protocol stated that the Annex I countries had to continue to 
take the lead in counteracting climate change and that, given AR4, this “would require Annex I 
Parties as a group to reduce emissions in a range of 25-40 per cent below 1990 levels by 2020”. 
The parties to the Kyoto Protocol have urged the Annex I countries to raise their level of ambition 
in relation to the commitments they already made, with a view to the 25-40% range referred to 
in AR4. In the 'Cancun Pledges', the EU countries as a group declared themselves prepared to 
achieve a 20% reduction by 2020 compared to 1990, and offered to achieve a 30% reduction on 
the condition that other countries were to undertake the achievement of similar reduction 
targets. 

At the climate conference in Doha in 2012 (COP-18), all Annex I countries were called on to raise 
their reduction targets to at least 25-40% in 2020. An amendment to the Kyoto Protocol was 
adopted, in which the EU committed to a reduction of 20% in 2020 compared to 1990, and 
offered to reduce emissions by 30% if other countries were to undertake the achievement of 
similar reduction targets. This condition was not met. The Doha Amendment did not enter into 
force.
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The Paris Agreement 

(21) The Paris Agreement was concluded at the climate conference in Paris in 2015 (COP-21).4 This 
convention calls on each contracting state to account for its own responsibilities. The convention 
stipulates that global warming must be kept “well below 2°C” as compared to the average pre-indus-
trial levels, striving to limit the temperature increase to 1.5°C. The parties must prepare ambitious 
national climate plans and of which the level of ambition must increase with each new plan. 

The UNEP reports of 2013 and 2017 
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Since 2010, UNEP (referred to in (10), above) has been reporting annually on the difference 
between the desired emissions level and the reduction targets to which the parties have commit-
ted: this is referred to as the 'emissions gap'. In the 2013 annual report, UNEP noted, for the third 
time running, that the contracting states' commitments were falling short and greenhouse gases 
emissions were increasing rather than decreasing. UNEP also notes that the Annex I countries fail 
to meet their joint emissions targets to achieve a 25-40% reduction in 2020, as laid down in the 
AR4 referred to above in (11). UNEP concludes that it is becoming increasingly improbable that 
emissions will be low enough in 2020 to achieve the 2°C target at the lowest possible cost. 
Although later reduction actions could ultimately lead to the same temperature targets, 
according to UNEP these would be more difficult, costlier and riskier. 

UNEP's 2017 annual report states that, in light of the Paris Agreement, an enhanced pre-2020 
mitigation action is more urgent than ever. UNEP notes that if the emissions gap that has been 
observed is not bridged by 2030, then it will be extremely improbable that the 2°C target can still 
be achieved. This was why, according to UNEP, the targets for 2020 need to be more ambitious. 

European climate policy 

Article 191 TFEU sets out the EU's environmental targets. The EU formulated directives to 
implement its environmental policy. The ETS Directive is one of these. 'ETS' stands for 'Emissions 
Trading System'. This system entails that companies in the ETS sector may only emit greenhouse 
gases in exchange for the surrender of emissions rights. These emissions rights may be bought, 
sold or retained. The total volume of greenhouse gases which ETS companies may emit in the 
period 2013-2020 decreases by 1.74% annually until, in 2020, a 21% reduction is achieved 
compared to the year 2005. 

The Council determined that the EU must reduce greenhouse gas emissions by at least 20% in 
2020, 40% in 2030, and 80%-95% in 2050, measured in each case compared to emissions in 
1990. Based on the Effort Sharing Decision5, it has been determined within the EU that the 
reduction target of 20% in 2020 for the non-ETS sector means that the Netherlands will have to 
achieve an emissions reduction of 16% compared to emissions in 2005. 
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“The total of emission reductions proposed by the developed countries so far is insufficient to achieve 
the 25%-40% reduction in 2020, which is necessary to stay on a credible track to keep the 2-degree 
target within reach.” 

(26) According to the expectations that existed when the Court of Appeal's judgment was 
rendered, the EU as a whole would achieve an actual emissions reduction in 2020 of 26-27% 
compared to 1990. 

Dutch climate policy and the results of that policy 

(27) Based on a 2007 programme entitled ‘Schoon en zuinig’ [English approximation: ‘Clean and 
economical’], the Netherlands was working from the premise of a 30% reduction target in 2020 
compared to 1990. In a letter of 12 October 2009, the then-Minister of Housing, Spatial Planning 
and the Environment (Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer - “VROM”) informed 
the Dutch House of Representatives about the Netherlands’ negotiation objective in the context 
of the climate conference in Copenhagen in 2009 (COP-15). This letter stated, inter alia: 

After 2011, the Dutch reduction target was adjusted to the EU-level reduction of 20% in 2020; in 
other words, for the Netherlands (a) a reduction of 16% in the non-ETS sector and 21% in the ETS 
sector, each time in comparison to emissions in 2005, and (b) a reduction of at least 40% in 2030, 
and 80-95% in 2050, in each case compared to 1990. 

In the Government Agreement from 2017, the government announced that it would strive to 
achieve an emissions reduction of at least 49% in 2030 compared to 1990. According to the 
Government Agreement, the EU reduction target of 40% in 2030 was not sufficient to achieve 
the two-degree target, let alone the 1.5°C ambition laid down in the Paris Agreement. 

Dutch CO2 emissions per capita of the population are relatively high compared to other 
industrialised countries. In terms of emissions, the Netherlands was ranked 34th out of 208 
countries when the Court of Appeal rendered its judgment. Of the 33 countries with even higher 
emissions, only 9 had higher per capita emissions, none of which were EU Member States. Of the 
total volume of Dutch greenhouse gas emissions, 85% consists of CO2. Dutch CO2 emissions 
have barely decreased since 1990 and have even risen in recent years (up until the Court of 
Appeal's judgment). In the 2008-2012 period, the Netherlands achieved a 6.4% reduction in 
CO2-equivalent emissions. The reduction is attributable to greenhouse gases other than CO2. In 
that same period, the fifteen largest EU Member States achieved an emissions reduction of 
11.8%, and the EU as a whole achieved a reduction of 19.2%. Moreover, 30-50% of the reduc-
tion in the 2008-2012 period was due to the economic crisis. Had this crisis not occurred, emis-
sions for this period would have been substantially higher (and the reduction substantially lower). 
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2.2.2 Urgenda has, briefly put, asserted the following grounds for its claims. The greenhouse gas 
emissions from the Netherlands are contributing to a dangerous change in the climate. 
The Netherlands’ share of worldwide emissions is excessive, speaking both absolutely and relatively 
(per capita of the population). This means that Dutch emissions, for which the State as a sovereign 
power has systemic responsibility, are unlawful, since they violate the due care which is part of the 
State's duty of care to those whose interests Urgenda represents (Article 6:162(2) DCC), as well as 
Articles 2 and 8 ECHR. Under both national and international law, the State is obliged, in order to 
prevent dangerous climate change, to ensure the reduction of the Dutch emissions level. This duty of 
care entails that, in 2020, the Netherlands must achieve a reduction in greenhouse gas emissions of 
25-40% compared to emissions in 1990, in accordance with the target referred to in AR4 (see para. 
2.1(11), above). A reduction of this magnitude is necessary in order to maintain the prospect of 
achieving the 2°C target. This is also the most cost- effective option. 

2.2.3 The defences asserted by the State include the following. The requirements of neither Article 
3:296 DCC (court order) nor Article 6:162 DCC (unlawful act) have been met. There is no basis in 
either national or international law for a duty that legally requires the State to take measures in order 
to achieve the reduction target as sought. 

When the Court of Appeal rendered its judgment, it was expected that the Netherlands would 
achieve a reduction of 23% in 2020, and taking into account a margin for uncertainty, of 
19-27%. The District Court refers to a substantially lower expectation in its judgment. 
The difference is largely attributable to a new calculation method (which is more consistent with 
that used by the IPCC, but) as a result of which the theoretical reduction percentage is achieved 
earlier even though the situation is actually more serious. The difference can largely be explained 
by the fact that the emissions calculation in the base year of 1990 was retrospectively adjusted 
upwards. 

(b) Urgenda's claim and the State's defence 

2.2.1 Urgenda (‘Urgent Agenda’) is engaged in developing plans and measures to prevent climate 
change. Urgenda's legal form is that of a foundation under Dutch law (stichting). Its object 
according to its Articles is to stimulate and accelerate transition processes towards a more 
sustainable society, starting in the Netherlands. 

Urgenda's view is that the State is doing too little to prevent dangerous climate change. In these 
proceedings, to the extent relevant in cassation, it is requesting an order instructing the State to 
limit the volume of greenhouse gas emissions in the Netherlands such that this volume would be 
reduced by 40% at the end of the year 2020, or at least by a minimum of 25%, compared to the 
volume in the year 1990. It institutes its claim pursuant to Article 3:305a DCC, which enables 
interest organisations to bring class action suits. It is pursuing its claim, to the extent relevant in 
cassation, on behalf of the interests of the current residents of the Netherlands (the inhabitants 
of the Netherlands) who are being threatened with dangerous climate change. 
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The target laid down in AR4 is not a legally binding standard. Articles 2 and 8 ECHR do not imply an 
obligation for State to take mitigating or other measures to counter climate change. Granting the 
reduction order being sought would also essentially come down to an impermissible order to create 
legislation and would contravene the political freedom accruing to the government and parliament 
and, thus, the system of separation of powers.

(c) Judgment of the District Court 

2.3.1 The District Court ordered the State to limit the combined volume of Dutch annual greenhouse 
gas emissions, or cause them to be limited, so that this will have been reduced by at least 25% at the 
end of 2020 compared to the level of the year 1990. The District Court's findings on this point 
included the following. 

The legal obligation of the State towards Urgenda cannot be derived from Article 21 of the Dutch 
Constitution, the 'no harm' principle, the UNFCCC with associated protocols, Article 191 TFEU, or the 
ETS Directive and Effort Sharing Decision based on Article 191 TFEU. (paras. 4.36-4.44 and 4.52) 

Urgenda cannot be considered a direct or indirect victim as meant in Article 34 ECHR. Therefore, 
Urgenda cannot directly rely on Articles 2 and 8 ECHR. (para. 4.45) 

The State may act unlawfully by violating its duty of care to prevent dangerous climate change. 
(paras. 4.52-4.53) The criteria laid down in the Kelderluik judgment6 are relevant to interpreting that 
duty of care, as are the provisions, principles and rules previously referred to by the District Court. 
(paras. 4.54 -4.63) 

Given the severity of the impact from climate change and the significant chance that – unless 
mitigating measures are taken – dangerous climate change will occur, the State has a duty of care to 
take mitigating measures. This duty is not diminished by the fact that the Dutch contribution to the 
present global greenhouse gas emissions is currently quite minor. Given that at least the 450 ppm 
scenario is required to prevent hazardous climate change, the Netherlands should take measures to 
ensure that this scenario can be achieved. (paras. 4.64-4.83) 

Postponing the mitigation as advocated by the State – a less stringent reduction between now and 
2030 and a sharp reduction starting in 2030 – will in fact significantly contribute to the risk of 
dangerous climate change and therefore cannot be deemed a sufficient and acceptable alternative to 
the scientifically proven and acknowledged higher reduction path of 25-40% in 2020. (para. 4.85) 

The State did not argue that a reduction order of 25-40% would result in an undue burden for the 
Netherlands. On the contrary: the State also argues that a higher reduction target is one of the 
possibilities. If the reduction is less than 25-40%, the State is failing to fulfil its duty of care and is 
therefore acting unlawfully. Imposing an obligation of higher than 25% is not allowable due to the 
State's discretionary power. (para. 4.86) 
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The reduction order sought by Urgenda does not constitute an order to the State to take certain legis-
lative or policy-making measures. If the claim is allowed, the State will retain full discretion, which is 
pre-eminently vested in it, to determine how to comply with that order. (para. 4.101) 

In a general sense, the aspects that relate to the trias politica do not preclude allowing the order being 
sought. The restraint which the court should exercise does not result in a further limitation than that 
ensuing from the State’s aforementioned discretionary power. (para. 4.102) 

(d) Judgment of the Court of Appeal 

2.3.2 The Court of Appeal confirmed the District Court's judgment. In so doing, the Court of Appeal 
held as follows. 

Urgenda's standing 

Dutch law determines who is permitted access to the Dutch courts, including, in the case of Urgenda 
in these proceedings, Article 3:305a DCC, which provides for class actions brought by interest groups. 
Since individuals who fall under the State’s jurisdiction may rely on Articles 2 and 8 ECHR, which have 
direct effect in the Netherlands, Urgenda may also do so on behalf of these individuals, pursuant to 
Article 3:305a DCC. (para. 36) 

The parties do not dispute that Urgenda has standing to pursue its claim to the extent it is acting on 
behalf of the current generation of Dutch nationals against the emission of greenhouse gases in Dutch 
territory. It is entirely plausible that the current generation of Dutch nationals, in particular but not 
limited to the younger individuals in this group, will have to deal with the adverse effects of climate 
change in their lifetime if global emissions of greenhouse gases are not adequately reduced. (para. 37) 
Their interests lend themselves to consolidation as is required for instituting a claim pursuant to 
Article 3:305a DCC. (para. 38) 

Articles 2 and 8 ECHR 

The State has a positive obligation pursuant to Article 2 ECHR to protect the lives of citizens within its 
jurisdiction, while Article 8 ECHR obliges the State to protect their right to their home life and private 
life. This obligation applies to all activities, public and non-public, which could jeopardise the rights 
protected in these articles, and certainly in the face of industrial activities which by their very nature 
are dangerous. If the government knows that there is a real and imminent threat, the State must take 
precautionary measures to prevent infringement as far as possible. (paras. 39-43) 
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Genuine threat of dangerous climate change 

The established facts and circumstances imply that there is a real threat of dangerous climate change, 
resulting in the serious risk that the current generation of Dutch inhabitants will be confronted with 
losing their lives or having their family lives disrupted. Articles 2 and 8 ECHR imply that the State has 
a duty to protect against this genuine threat. (paras. 44-45) 

Is the State acting unlawfully by not reducing by at least 25% by the end of 2020? 

The end goal is clear and is not disputed between the parties. By the year 2100, global greenhouse gas 
emissions must have ceased entirely. Nor do the parties hold differing opinions as to the required 
interim target of 80-95% reduction relative to 1990 by 2050, and Urgenda endorses the reduction 
target of 49% relative to 1990 by 2030, as established by the government. The dispute between the 
parties specifically concerns the question of whether the State can be required to achieve a reduction 
of at least 25% relative to 1990 by the end of 2020. (para. 46) 

A significant effort will have to be made between now and 2030 to reach the 49% target in 2030; 
more efforts than the limited efforts the Netherlands has undertaken so far. It has also been 
established that it would be advisable to start the reduction efforts at as early a stage as possible to 
limit the total emissions in this period. Delaying the reduction will lead to greater risks for the climate. 
A delay would, after all, allow greenhouse gas emissions to continue in the meantime; greenhouse 
gases which would linger in the atmosphere for a very long time and further contribute to global 
warming. An even distribution of reduction efforts over the period up to 2030 would mean that the 
State should achieve a substantially higher reduction in 2020 than 20%. An even distribution is also 
the starting point of the State for its reduction target of 49% by 2030, which has been derived in a 
linear fashion from the 95% target for 2050. If extrapolated to the present, this would result in a 28% 
reduction by 2020, as confirmed by the State in answering the Court of Appeal’s questions.” (para. 47)

In AR4, the IPCC concluded that a concentration level not exceeding 450 ppm in 2100 is permissible 
to keep the two-degree target within reach. Following an analysis of the various reduction scenarios, 
the IPCC concluded that in order to reach this concentration level, the total greenhouse gas emissions 
in 2020 of Annex I countries, of which the Netherlands is one, must be 25-40% lower than 1990 
levels. In AR5, the IPCC also assumed that a concentration level of 450 ppm may not be exceeded in 
order to achieve the two-degree target. (para. 48)  

It is highly uncertain whether it will be possible – as AR5 assumes – to use certain technologies to 
extract CO2 from the atmosphere. Given the current state of affairs, climate scenarios based on such 
technologies bear little resemblance to reality. AR5 might thus have painted too rosy a picture, and it 
cannot be assumed outright, as the State does, that the ‘multiple mitigation pathways’ listed by the 
IPCC in AR5 could, as a practical matter, lead to the achievement of the two-degree target. 
Furthermore, it is plausible that no reduction percentages as of 2020 were included in AR5, because, 
in 2014, the IPCC's focus was on targets for 2030. 
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Therefore, the AR5 report does not give cause to assume that the reduction scenario laid down in AR4 
has been superseded and that a reduction of less than 25-40% by 2020 would now be sufficient to 
achieve the two-degree target. In order to assess whether the State has met its duty of care, the Court 
of Appeal will take as a starting point that an emission reduction of 25-40% in 2020 is required to 
achieve the two-degree target. (para. 49) 

The 450 ppm scenario and the related necessity to reduce CO2 emissions by 25-40% by 2020 are 
absolutely not overly pessimistic starting points to use as a basis for determining the State’s duty of 
care. It is not certain whether the two-degree target can be achieved with this scenario.

Furthermore, climate science has now acknowledged that a temperature rise of 1.5oC is much more 
likely to be safe than a rise of 2oC. (para. 50) 

The IPCC report which states that a reduction of 25-45% by the end of 2020 is needed to achieve the 
two-degree target (AR4) dates all the way back to 2007. Since that time, virtually all COPs (in Bali, 
Cancún, Durban, Doha and Warsaw) have referred to this 25-40% standard and Annex I countries 
have been urged to align their reduction targets accordingly. This may not have established a legal 
standard with a direct effect, but it does confirm the fact that a reduction of at least 25-40% in CO2 
emissions is needed to prevent dangerous climate change. (para. 51) 

Until 2011, the Netherlands assumed its own reduction target to be 30% in 2020. A letter dated 12 
October 2009 from the Minister of VROM shows that the State itself was convinced that a scenario 
with a reduction of less than 25%-40% in 2020 would lack credibility to keep the two-degree target 
within reach. The Dutch reduction target for 2020 was subsequently adjusted downwards. But a 
substantiation based on climate science was never given, while it is an established fact that 
postponing reductions in the meantime will cause continued emissions of CO2, which in turn will con-
tribute to further global warming. More specifically, the State failed to give reasons why a reduction 
of only 20% by 2020 (at the EU level) should currently be regarded as credible, for instance by 
presenting a scenario which proves how – in concert with the efforts of other countries – the 
currently proposed postponed reduction could still lead to achieving the two-degree target. The EU 
itself also deemed a reduction of 30% for 2030 necessary to prevent dangerous climate change. 
(para. 52) 

The State's Defences 

The State asserts that a 'waterbed effect' would result if the Netherlands takes measures to reduce 
greenhouse gas emissions that fall within the scope of the ETS. Specifically, those measures would 
create leeway for other EU countries to emit more greenhouse gases. Therefore, according to the 
State, national measures to reduce greenhouse gas emissions within the framework of the ETS are 
pointless. This argument does not hold. Just like the Netherlands, other EU countries bear their own 
responsibility for reducing CO2 emissions as much as possible. It cannot automatically be assumed 
that the other Member States will take less far-reaching measures than the Netherlands.  
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On the contrary, compared to Member States such as Germany, the United Kingdom, Denmark, 
Sweden and France, Dutch reduction efforts are lagging far behind. (paras. 55 and 56)

The State also pointed out the risk of ‘carbon leakage’, which the State understands to be the risk that 
companies will move their production to other countries with less strict greenhouse gas reduction 
obligations. The State has failed to substantiate that this risk will actually occur if the Netherlands 
were to increase its efforts to reduce greenhouse gas emissions before the end of 2020. (para. 57) 

The State has also argued that adaptation and mitigation are complementary strategies to limit the 
risks of climate change and that Urgenda has failed to appreciate the adaptation measures that the 
State has taken or will take. This argument also fails. Although it is true that the consequences of 
climate change can be cushioned by adaptation, it has not been made clear or plausible that the 
potentially disastrous consequences of excessive global warming can be adequately prevented with 
adaptation. So while it is certainly logical for the State also to take adaptation measures, this does not 
diminish its obligation to reduce CO2 emissions quicker than it has planned. (para. 59) 

The State has furthermore argued that the emission reduction percentage of 25-40% in 2020 is 
intended for the Annex I countries as a whole, and that this percentage can therefore not be taken as 
a starting point for the emission reduction an individual Annex I country, such as the Netherlands, 
should achieve. The State has failed to provide substantiation for why a lower emission reduction 
percentage should apply to the Netherlands than to the Annex I countries as a whole. 

That is not obvious, considering a distribution in proportion to the per capita GDP, which inter alia has 
been taken as a starting point in the EU’s Effort Sharing Decision for distributing the EU emission 
reductions among the Member States. It can be assumed that the Netherlands has one of the highest 
per capita GDPs of the Annex I countries and the per capita GDP in any case is far above the average 
of those countries. That is also evident from Appendix II of the Effort Sharing Decision, in which the 
Netherlands is allocated a reduction percentage (16% relative to 2005) that is among the highest of 
the EU Member States. It is therefore reasonable to assume that what applies to the Annex I countries 
as a whole should at least also apply to the Netherlands. (para. 60) 

The State has also asserted that Dutch greenhouse gas emissions, in absolute terms and compared 
with global emissions, are minimal, that the State cannot solve the problem on its own, that the 
worldwide community must cooperate. These arguments are not such that they warrant the absence 
of more ambitious, genuine action. The Court of Appeal, too, acknowledges that this is a global prob-
lem and that the State cannot solve this problem on its own. However, this does not release the State 
from its obligation to take measures in/on its territory, within its capabilities, which in concert with 
the efforts of other states provide protection from the hazards of dangerous climate change. (paras. 
61 and 62) 

The fact that full scientific certainty regarding the efficacy of the ordered reduction scenario is lacking 
does not mean, given the due observance of the precautionary principle, that the State is entitled to 
refrain from taking measures. The high degree of plausibility of that efficacy is sufficient. (para. 63) 
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The existence of a real risk of the danger for which measures have to be taken is sufficient to issue an 
order. It has been established that this is the case. Moreover, if the opinion of the State were to be 
followed, an effective legal remedy for a global problem as complex as this one would be lacking. 
After all, each state held accountable would then be able to argue that it does not have to take 
measures if other states do not do so either. That is a consequence that cannot be accepted, also 
because Urgenda does not have the option to summon all eligible states to appear in a Dutch court. 
(para. 64)

Regarding the plea of a lack of the required relativity as meant in Article 6:163 DCC, the Court of 
Appeal notes at the outset that these proceedings constitute an action for an order and not an action 
for damages. The standards that have been violated (Articles 2 and 8 ECHR) do seek to protect 
Urgenda (or those it represents). (para. 65) 

The State argues that the system of the separation of powers should not be interfered with because it 
is not the courts, but the democratically legitimised government, that is the appropriate body to make 
the attendant policy choices. This argument is rejected in this case, also because the State violates 
human rights, which calls for the provision of measures, while at the same time the order to reduce 
emissions gives the State sufficient room to decide how it can comply with the order. (para. 67) 

The District Court correctly held that Urgenda’s claim is not intended to create legislation, either by 
parliament or by lower government bodies, and that the State retains complete freedom to determine 
how it will comply with the order. The order also will in no way prescribe the substance which this 
legislation must have. For this reason alone, the order is not an ‘order to enact legislation’. Moreover, 
the State has failed to substantiate why compliance with the order can only be achieved through 
creating legislation by parliament or by lower government bodies. (para. 68) 

Conclusion of the Court of Appeal 

The foregoing implies that, up to now, the State has done too little to prevent dangerous climate 
change and is doing too little to catch up, at least in the short term (up to the end of 2020). Targets 
for 2030 and beyond do not diminish the fact that a dangerous situation is imminent which requires 
intervention right now. In addition to the risks in that context, the social costs also come into play. 
The later reduction actions are taken, the sooner the available carbon budget will be depleted, which 
in turn would require considerably more ambitious measures to be taken at a later stage, as is 
acknowledged by the State, to ultimately achieve the desired level of 95% reduction by 2050. (para. 
71) 

The State cannot hide behind the reduction target of 20% by 2020 at EU level. First of all, also the EU 
deems a greater reduction in 2020 necessary from a climate science perspective. In addition, the EU 
as a whole is expected to achieve a reduction of 26-27% in 2020; much higher than the agreed 20%. 
Also taken into consideration is the fact that, in the past, the Netherlands, as an Annex I country, 
acknowledged the severity of the climate situation time and again and, mainly based on climate 
scientific arguments, for years premised its policy on a reduction of 25-40% by 2020, with a concrete 
policy target of 30% by then. 
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After 2011, this policy objective was adjusted downwards to 20% by 2020 at EU level, without any 
scientific substantiation and despite the fact that more and more was becoming known about the 
serious consequences of greenhouse gas emissions for global warming. (para. 72) 

Based on this, the Court of Appeal held that the State was failing to fulfil its duty of care pursuant to 
Articles 2 and 8 ECHR by not wanting to reduce emissions by at least 25% by the end of 2020. 
A reduction of 25% should be considered a minimum, in connection with which recent insights about 
an even more ambitious reduction in connection with the 1.5°C target have not even been taken into 
consideration. There is a genuine chance that the reduction by 2020 will prove to be (substantially) 
lower than 25%. Such a margin of uncertainty is unacceptable. Since there also are clear indications 
that the current measures will be insufficient to prevent dangerous climate change, even leaving aside 
the question of whether the current policy will actually be implemented, measures have to be chosen, 
also in view of the precautionary principle, that are safe, or at least as safe as possible. The very 
serious dangers, not contested by the State, associated with a temperature rise of 2°C or 1.5°C – let 
alone higher – also preclude such a margin of uncertainty. (para. 73) 

3. The State's complaints in cassation; the manner of addressing those complaints 
3.1  The State has put forward nine grounds for cassation, each of which contains multiple com-
plaints in cassation. Briefly put, the complaints assert the following. 
3.2  Grounds for cassation 1 and 2 are aimed at the Court of Appeal's interpretation of Articles 2 
and 8 ECHR. According to the State, there are various reasons why no protection can be derived 
from these provisions in this case, or at any rate the Court of Appeal failed to provide adequate 
grounds for its holding that such protection can indeed be derived. According to ground for 
cassation 1, the Court of Appeal also failed to recognise that the ECtHR leaves the national states 
a margin of appreciation in the application of these provisions. 
3.3  Ground for cassation 3 asserts that the rights under Articles 2 and 8 ECHR do not lend 
themselves to being combined as is required in order to be able to institute a claim pursuant to 
Article 3:305a DCC. The Court of Appeal should therefore have dismissed Urgenda's claim for lack 
of standing to the extent it was based on Articles 2 and 8 ECHR. According to this ground for 
cassation, those provisions only guarantee individual rights and do not protect society as a whole. 
3.4  Grounds for cassation 4-8 assert the following. The State is not legally bound to a reduction 
target of 25% in 2020. The State did not agree to this reduction target, nor is it an internationally 
accepted standard. The State is, however, bound in both an international and European context to 
a target of 20% in 2020 by the EU as a whole. The EU will easily surpass this percentage 
(specifically, by a reduction of between 26% and 27%). 

The reduction target of 25% in 2020 is, moreover, not actually necessary to meeting the two-de-
gree target. That necessity is not implied by the IPCC reports. The recommended extra reduction 
for the Netherlands in 2020 will have no measurable effect on the global rise in temperature. 

Furthermore, the reduction target of 25% in 2020 was once proposed as an overall target for a 
group of wealthy countries as a whole (the Annex I countries, of which the Netherlands is one) 
and not as a target for an individual country like the Netherlands. The Netherlands cannot solve 
the global climate problem on its own. 

1
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4. Assumptions regarding the danger and consequences of climate change. 

In addition, the 25% reduction target in 2020 has been superseded by AR5, as well as the 
distinction between Annex I countries and other countries. 

The Court of Appeal either failed to recognise this or neglected to take it into proper account. 
Moreover, the Court of Appeal failed to appreciate that it is up to the State to determine which 
reduction pathway it follows. The Court of Appeal wrongfully impinged on the discretionary 
leeway to which the State is entitled. 

3.5  In conclusion, ground for cassation 9 raises two issues. First, the State complains that the 
District Court order that was confirmed by the Court of Appeal was tantamount to an order to 
create legislation, which is impermissible under Supreme Court case law. This ground for 
cassation also asserts that the Court of Appeal failed to recognise that it is not for the courts to 
make the political considerations necessary for a decision on the reduction of greenhouse gas 
emissions. 
3.6  The substance of the aforementioned ground raises various issues. Those issues will be dealt 
with below, as follows. First, by way of an introduction, the danger and consequences of climate 
change established by the Court of Appeal will be discussed in more detail (see 4.1-4.8). 
Subsequently, an answer is provided to the question of whether, as the Court of Appeal held, 
Articles 2 and 8 ECHR oblige the State to take measures to counter that threat (see 5.1-5.8). Next 
is discussed which specific obligations on the part of the State that this may imply (see 6.1-6.6). 
Afterwards, it is discussed whether the State is bound by the 25-40% target stated in AR4, as the 
Court of Appeal found (see 7.1-7.5.3). Finally, the permissibility of the District Court order 
confirmed by the Court of Appeal will be discussed (see 8.1-8.35). 

4.1  Given the widely accepted, on climate science derived insights established by the Court of 
Appeal which the parties do not dispute, the findings of fact regarding the danger and 
consequences of climate change are, briefly and in essence, the following. 
4.2  The emission of greenhouse gases, which are the partial result of burning of fossil fuels and 
the resultant release of the greenhouse gas CO2, is leading to an ever-higher concentration of 
those gases in the atmosphere. This is warming the planet, which is resulting in a variety of 
hazardous consequences. This may result in local areas of extreme heat, extreme drought, 
extreme precipitation, or other extreme weather. It is also causing both glacial ice and the ice in 
and near the polar regions to melt, which is raising the sea level. Some of these consequences are 
already happening right now. That warming may also result in tipping points, as a result of which 
the climate on earth or in particular regions of earth changes abruptly and comprehensively. This 
will result in, among other things, the significant erosion of ecosystems which will, example, 
jeopardise the food supply, result in the loss of territory and habitable areas, endanger health, and 
cost human lives. 

5
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4.3  Climate science long ago reached a high degree of consensus that the warming of the earth 
must be limited to no more than 2°C and that this means that the concentration of greenhouse 
gases in the atmosphere must remain limited to a maximum of 450 ppm. Climate science has 
since arrived at the insight that a safe warming of the earth must not exceed 1.5°C and that this 
means that the concentration of greenhouse gases in the atmosphere must remain limited to a 
maximum of 430 ppm. Exceeding these concentrations would involve a serious degree of danger 
that the consequences referred to in 4.2 will materialise on a large scale. Below, for brevity's sake, 
the materialisation of this danger will be referred to below as 'dangerous climate change', as it 
was in the Court of Appeal's judgment.
4.4  If the emission of greenhouse gases is not sufficiently reduced, the possibility that dangerous 
climate change will materialise in the foreseeable future cannot be excluded. According to the 
AR5 “Synthesis Report” AR5, which the IPCC published in 2014 as part of the AR5 report referred 
to above in para. 2.1(12), there is a danger that the tipping points referred to above in para. 4.2 
will occur at a steepening rate once there is a warming between 1°C and 2°C. 
4.5  As is clear from the facts stated above in para. 2.1 in (13) et seq., this has been recognised at 
international level. The UNFCCC, which was concluded in 1992, states that its objective is to 
reduce the emission of greenhouse gases. Since then, annual climate conferences have been held 
by the COP, the highest body under that convention, which comprises representatives of the 
contracting states. At each of those conferences, the point is emphasised that reducing 
greenhouse gas emissions is urgent and the contracting states are called on to make that 
reduction a reality. At several conferences, specific agreements have also been made about that 
reduction. The insight referred to above in para. 4.3 – that the warming of the earth must remain 
limited to a maximum of 2°C and that the concentration of greenhouse gases in the atmosphere 
must be limited to a maximum of 450 ppm in order to prevent dangerous climate change – has 
been endorsed by the IPCC and the COP. The insight that a safe warming is limited to a maximum 
of 1.5°C, and that this means that the concentration of greenhouse gases in the atmosphere must 
be limited to a maximum of 430 ppm, was included in the Paris Agreement of 2015, which was 
based on the UNFCCC and which was signed by more than 190 countries, including the 
Netherlands. 

4.6 The need to reduce greenhouse gas emissions is becoming ever more urgent. Every emission of 
greenhouse gases leads to an increase in the concentration of greenhouse gases in the atmosphere, 
and thus contributes to reaching the critical limits of 450 ppm and 430 ppm. In any case, the limited 
remaining carbon budget (see above in para. 2.1(7)) means that each postponement of a reduction in 
greenhouse gas emissions will require a future reduction to be more stringent in order to stay within 
the confines of the remaining carbon budget. 

In its annual reports, the UNEP reports on the emissions gap, which is the difference between 
emissions based on the emissions-reduction target which countries reported to the UN – in which 
respect the assumption is that these targets have been achieved – and the desired emissions (see 
above in para. 2.1(22)). The 2017 UNEP report states that, in light of the Paris Agreement, the reduc-
tion of greenhouse gas emissions is more urgent than ever. The UNEP also remarks that if the emis-
sions gap is not bridged by 2030, achieving the target of a maximum warming of 2°C is extremely 
unlikely. 
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5 Do Articles 2 and 8 ECHR oblige the State to take measures? 

4.7 Based on the aforementioned facts, the Court of Appeal concluded, quite understandably, in para. 
45 that there was “a real threat of dangerous climate change, resulting in the serious risk that the 
current generation of citizens will be confronted with loss of life and/or a disruption of family life”. 
The Court of Appeal also held, in para. 37, that it was "clearly plausible that the current generation of 
Dutch nationals, in particular but not limited to the younger individuals in this group, will have to deal 
with the adverse effects of climate change in their lifetime if global emissions of greenhouse gases are 
not adequately reduced." 

4.8 The Netherlands is a party to the UNFCCC and to the Paris Agreement, and the State 
acknowledges the facts stated above. The State does not challenge the Court of Appeal's conclusion, 
as referred to above in para. 4.7, and acknowledges the urgent need to take measures to reduce 
greenhouse gas emissions. The State also does not dispute that it is required to contribute to that 
emissions reduction. What the State does challenge is that Articles 2 and 8 ECHR oblige it to take 
these measures, as the Court of Appeal held, and that it is obliged based on those provisions to ensure 
that the volume of greenhouse gases being emitted at the end of 2020 is 25% less than it was in 
1990. 

5.1 According to the State, Articles 2 and 8 ECHR do not oblige it to offer protection from the genuine 
threat of dangerous climate change. The State asserts that this danger is not specific enough to fall 
within the scope of protection afforded by Articles 1, 2 and 8 ECHR. To that end, the State asserts that 
the threat is global in nature; in other words, that it is global in both cause and scope, and that it 
relates to the environment, which the State argues is not protected as such by the ECHR. 

(a) The meaning of Articles 1, 2 and 8 ECHR; positive treaty obligations 

5.2.1 Article 1 ECHR provides that the contracting parties must secure to everyone within their 
jurisdiction the rights and freedoms defined in Section I of the ECHR. In other words, ECHR protection 
is afforded to the persons who fall within the states' jurisdiction. In the Netherlands this regards, 
primarily and to the extent relevant in this case, the residents of the Netherlands. 

5.2.2 Article 2 ECHR protects the right to life. According to established ECtHR case law, this provision 
also encompasses a contracting state's positive obligation to take appropriate steps to safeguard the 
lives of those within its jurisdiction.7 According to that case law, this obligation applies, inter alia, if 
the situation in question entails hazardous industrial activities, regardless of whether these are 
conducted by the government itself or by others, and also in situations involving natural disasters. 
The ECtHR has on multiple occasions found that Article 2 ECHR was violated with regard to a state's 
acts or omissions in relation to a natural or environmental disaster.8 It is obliged to take appropriate 
steps if there is a real and immediate risk to persons and the state in question is aware of that risk. 
In this context, the term 'real and immediate risk' must be understood to refer to a risk that is both 
genuine and imminent. The term 'immediate' does not refer to imminence in the sense that the risk 
must materialise within a short period of time, but rather that the risk in question is directly 
threatening the persons involved. The protection of Article 2 ECHR also regards risks that may only 
materialise in the longer term.9 
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5.2.3 Article 8 ECHR protects the right to respect for private and family life. This provision also relates 
to environmental issues. The ECHR may not entail a right to protection of the living environment, but 
according to established ECtHR case law, protection may be derived from Article 8 ECHR in cases in 
which the materialisation of environmental hazards may have direct consequences for a person's 
private lives and are sufficiently serious, even if that person's health is not in jeopardy. According to 
that case law, when it comes to environmental issues, Article 8 ECHR encompasses the positive 
obligation to take reasonable and appropriate measures to protect individuals against possible serious 
damage to their environment. The ECtHR has found that Article 8 ECHR was violated in various cases 
involving environmental harm.10 The obligation to take measures exists if there is a risk that serious 
environmental contamination may affect individuals’ well-being and prevent them from enjoying 
their homes in such a way as to affect their private and family life adversely. 
That risk need not exist in the short term.11 

5.2.4 According to the ECtHR, when it comes to activities that are hazardous to the environment, the 
positive obligation implied by Article 8 ECHR largely overlaps with the obligation implied by Article 2 
ECHR. The case law regarding the former obligation therefore applies to the latter obligation.12 In the 
case of environmentally hazardous activities, the state is expected to take the same measures 
pursuant to Article 8 ECHR that it would have to take pursuant to Article 2 ECHR.13 Therefore, the 
obligations pursuant to Articles 2 and 8 ECHR will be referred to collectively below. 

5.3.1 The protection afforded by Articles 2 and 8 ECHR is not limited to specific persons, but to society 
or the population as a whole.14 The latter is for instance the case with environmental hazards.15 In 
the case of environmental hazards that endanger an entire region, Articles 2 and 8 ECHR offer 
protection to the residents of that region. 

5.3.2 The obligation to take appropriate steps pursuant to Articles 2 and 8 ECHR also encompasses the 
duty of the state to take preventive measures to counter the danger, even if the materialisation of that 
danger is uncertain.16 This is consistent with the precautionary principle.17 If it is clear that the real 
and immediate risk referred to above in paras. 5.2.2 and 5.2.3 exists, states are obliged to take 
appropriates steps without having a margin of appreciation. The states do have discretion in choosing 
the steps to be taken, although these must actually be reasonable and suitable.18 

The obligation pursuant to Articles 2 and 8 ECHR to take appropriate steps to counter an imminent 
threat may encompass both mitigation measures (measures to prevent the threat from materialising) 
or adaptation measures (measures to lessen or soften the impact of that materialisation). According 
to ECtHR case law, which measures are suitable in a given case depends on the circumstances of that 
case.19 

5.3.3 The court may determine whether the measures taken by a state are reasonable and suitable. 
The policy a state implements when taking measures must be consistent and the state must take mea-
sures in good time. A state must take due diligence into account in its policy.20 The court can deter-
mine whether the policy implemented satisfies these requirements. In many instances found in ECtHR 
case law, a state's policy has been found to be inadequate, or a state has failed to provide sufficient 
substantiation that its policy is not inadequate.
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21 In its judgment in Jugheli et al./Georgia22, for example, the ECtHR held as follows: 

“76. The Court reiterates that it is not its task to determine what exactly should have been done in the 
present situation to reduce the impact of the plant’s activities upon the applicants in a more efficient 
way. However, it is within the Court’s jurisdiction to assess whether the Government approached the 
problem with due diligence and gave consideration to all the competing interests. In this respect the 
Court reiterates that the onus is on the State to justify, using detailed and rigorous data, a situation in 
which certain individuals bear a heavy burden on behalf of the rest of the community (see Fadeyeva, 
cited above, § 128). Looking at the present case from this perspective, the Court notes that the 
Government did not present to the Court any relevant environmental studies or documents 
informative of their policy towards the plant and the air pollution emanating therefrom that had been 
affecting the applicants during the period concerned.” 

5.3.4 Articles 2 and 8 ECHR must not result in an impossible or under the given circumstances 
disproportionate burden being imposed on a state.23 If a state has taken reasonable and suitable 
measures, the mere fact that those measures were unable to deter the hazard does not mean that the 
state failed to meet the obligation that had been imposed on it. The obligations ensuing from Articles 
2 and 8 ECHR regard measures to be taken by a state, not the achievement, or guarantee of the 
achievement, of the envisaged result.24 

(b) Interpretation standards for the ECHR; ‘common ground’ 

5.4.1 According to established ECtHR case law, the provisions of the ECHR must be interpreted and 
applied so as to make its safeguards practical and effective. According to the ECtHR, this 
'effectiveness principle' ensues from “the object and purpose of the Convention as an instrument for 
the protection of individual human beings”.25 This also regards the application of Article 31(1) of the 
Vienna Convention on the Law of Treaties,26 which stipulates that a treaty must be interpreted in good 
faith in accordance with the ordinary meaning to be given to the terms of the treaty in the light of its 
object and purpose. 

5.4.2 According to ECtHR case law, an interpretation of the ECHR must also take into account the 
relevant rules of international law referred to in Article 31(3)(c) of the Vienna Convention on the Law 
of Treaties. For example, in its judgment in Nada/Switzerland, the ECtHR held as follows:27 

“169. Moreover, the Court reiterates that the Convention cannot be interpreted in a vacuum but must 
be interpreted in harmony with the general principles of international law. Account should be taken, 
as indicated in Article 31 § 3 (c) of the 1969 Vienna Convention on the Law of Treaties, of “any 
relevant rules of international law applicable in the relations between the parties”, and in particular 
the rules concerning the international protection of human rights (...).” 

Furthermore, in accordance with Article 31(3), opening words and paragraph (b), of the Vienna 
Convention on the Law of Treaties, an interpretation of treaty provisions must take the Member 
States' application practice into account. 
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The ECtHR's holding in the Demir and Baykara/Turkey28 judgment was consistent with the foregoing: 

“85. The Court, in defining the meaning of terms and notions in the text of the Convention, can and 
must take into account elements of international law other than the Convention, the interpretation of 
such elements by competent organs, and the practice of European States reflecting their common 
values. The consensus emerging from specialised international instruments and from the practice of 
contracting States may constitute a relevant consideration for the Court when it interprets the 
provisions of the Convention in specific cases. 

86. In this context, it is not necessary for the respondent State to have ratified the entire collection of 
instruments that are applicable in respect of the precise subject matter of the case concerned. It will 
be sufficient for the Court that the relevant international instruments denote a continuous evolution 
in the norms and principles applied in international law or in the domestic law of the majority of 
member States of the Council of Europe and show, in a precise area, that there is common ground in 
modern societies (...).” 

In this context, is spoken of the common-ground method of interpreting the ECHR, in accordance with 
the last section of the findings cited above. 

5.4.3 According to ECtHR case law, an interpretation and application of the ECHR must also take 
scientific insights and generally accepted standards into account.29 

(c) Article 13 ECHR 
1. 5.5.1  Article 13 ECHR is also relevant to the interpretation of Articles 2 and 8 ECHR; Article 13 
provides that if the rights and freedoms under the ECHR are violated, there exists the right to an 
effective remedy before a national authority. According to ECtHR case law, this provision guarantees 
the existence of a remedy at national level to compel the observance of these rights and freedoms. In 
cases involving an arguable complaint regarding the violation of those rights and freedoms, national 
law must therefore offer a remedy that leads to obtaining appropriate relief. The scope of this 
obligation depends on the nature of the violation. The remedy must be both practically and legally 
effective.30 
2. 5.5.2  A remedy is considered effective as meant in Article 13 ECHR if it will prevent or end the 
violation or if the remedy offers adequate redress for a violation that has already occurred. In the case 
of more serious violations, the available remedies must provide for both: the prevention or end of the 
violation as well as redress.31 National states are thus required to provide remedies that can 
effectively prevent more serious violations. 
3. 5.5.3  The remedy must ensure that a national court determines whether the rights and freedoms 
ensuing from the ECHR have been violated and that this court does so in accordance with the rules of 
the ECHR and the interpretation of those rules by the ECtHR.32 In short: the remedy must offer 
effective legal protection from possible violations of the rights and freedoms ensuing from the ECHR. 
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(d) Do Articles 2 and 8 ECHR apply to the global problem of the danger of climate change? 

1. 5.6.1  Pursuant to Articles 93 and 94 of the Dutch Constitution, Dutch courts must apply every 
provision of the ECHR that is binding on all persons. Because the ECHR also subjects the Netherlands 
to the jurisdiction of the ECtHR (Article 32 ECHR), Dutch courts must interpret those provisions as the 
ECtHR has, or interpret them premised on the same interpretation standards used by the ECtHR.33 

This means that the findings above in paras. 5.2.1-5.5.3 must also be used as a premise by the Dutch 
courts. 

2. 5.6.2  Pursuant to the findings above in paras. 5.2.1-5.3.4, no other conclusion can be drawn but 
that the State is required pursuant to Articles 2 and 8 ECHR to take measures to counter the genuine 
threat of dangerous climate change if this were merely a national problem. Given the findings above 
in paras. 4.2- 4.7, after all, this constitutes a 'real and immediate risk' as referred to above in para. 
5.2.2 and it entails the risk that the lives and welfare of Dutch residents could be seriously 
jeopardised. The same applies to, inter alia, the possible sharp rise in the sea level, which could render 
part of the Netherlands uninhabitable. The fact that this risk will only be able to materialise a few 
decades from now and that it will not impact specific persons or a specific group of persons but large 
parts of the population does not mean – contrary to the State's assertions – that Articles 2 and 8 ECHR 
offer no protection from this threat (see above in para. 5.3.1 and the conclusion of paras. 5.2.2 and 
5.2.3). This is consistent with the precautionary principle (see para. 5.3.2, above). The mere existence 
of a sufficiently genuine possibility that this risk will materialise means that suitable measures must 
be taken. 

3. 5.6.3  As the State has asserted, the ECtHR has not yet issued any judgments regarding climate 
change or decided any cases that bear the hallmarks that are particular to issues of climate change. 
Those hallmarks are, briefly put, the dangers presented by a globally occurring activity – the emission 
of greenhouse gases all over the world, and not just from Dutch territory – whose consequences will 
have a worldwide impact, including in the Netherlands. The question is whether the global nature of 
the emissions and the consequences thereof entail that no protection can be derived from Articles 2 
and 8 ECHR, such that those provisions impose no obligation on the State in this case.

4. 5.6.4  The Supreme Court considers the answer to this question to be sufficiently clear. It will 
therefore give the answer to this question itself and will not submit it to the ECtHR for an advisory 
opinion, as is possible but not compulsory under Protocol no. 16 to the ECHR, which entered into 
effect on 1 June 2019. In addition, both parties have asked the Supreme Court to hand down its 
judgment before the end of 2019, in view of the time to which the District Court's order, upheld by 
the Court of Appeal, relates, which is the end of 2020. 
 
(e) Joint responsibility of the states and partial responsibility of individual states 

1. 5.7.1  The answer to the question referred to in 5.6.3 above is in the opinion of the Supreme Court, 
that, under Articles 2 and 8 ECHR, the Netherlands is obliged to do ‘its part’ in order to prevent 
dangerous climate change, even if it is a global problem. This is based on the following grounds. 
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2. 5.7.2  The UNFCCC is based on the idea that climate change is a global problem that needs to be 
solved globally. Where emissions of greenhouse gases take place from the territories of all 
countries and all countries are affected, measures will have to be taken by all countries. Therefore, 
all countries will have to do the necessary. The preamble to this convention states, among other 
things, the 
following in this context: 

“Acknowledging that the global nature of climate change calls for the widest possible cooperation 
by all countries and their participation in an effective and appropriate international response, in 
accordance with their common but differentiated responsibilities and respective capabilities and 
their social and economic conditions, (...). 
Recalling also that States have (...) the responsibility to ensure that activities within their jurisdiction 
or control do not cause damage to the environment of other States or of areas beyond the limits of 
national jurisdiction.” 

3. 5.7.3  The objective of the UNFCCC is to stabilise greenhouse gas concentrations in the 
atmosphere at a level that would prevent dangerous human induced interference with the climate 
system (Article 2). Article 3 contains various principles to achieve this objective. For instance, 
Article 3(1) provides that the parties “should protect the climate system for the benefit of present 
and future generations of humankind, on the basis of equity and in accordance with their common 
but differentiated responsibilities and respective capabilities”. Article 3(3) provides that the parties 
“should take precautionary measures to anticipate, prevent or minimize the causes of climate 
change and mitigate its adverse effects”. And Article 4 

provides, put succinctly, that all parties will take measures and develop policy in this area. 
It follows from these provisions that each state has an obligation to take the necessary measures in 
accordance with its specific responsibilities and possibilities. 

5.7.4 At the annual climate change conferences held on the basis of the UNFCCC since 1992, the 
provisions mentioned above in 5.7.3 have been further developed in various COP decisions. In each 
case these are based first and foremost on an acknowledgement of the above understanding: all 
countries will have to do the necessary. Articles 3 et seq. of the 2015 Paris Agreement reiterates this 
in so many words. 

5.7.5 This understanding corresponds to what is commonly referred to as the ‘no harm principle’, a 
generally accepted principle of international law which entails that countries must not cause each 
other harm. This is also referred to in the preamble to the UNFCCC (in the section cited in 5.7.2 
above). Countries can be called to account for the duty arising from this principle. 
Applied to greenhouse gas emissions, this means that they can be called upon to make their 
contribution to reducing greenhouse gas emissions. This approach justifies partial responsibility: each 
country is responsible for its part and can therefore be called to account in that respect. 
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5.7.6 This partial responsibility is in line with what is adopted in national and international practice in 
the event of unlawful acts that give rise to only part of the cause of the damage. Partial responsibility 
is in line with, inter alia, the Draft Articles on Responsibility of States for Internationally Wrongful 
Acts, as proposed by the UN International Law Commission and adopted by the UN General Assembly. 
This is apparent, for example, in the explanatory notes to Article 47(1) thereof, in which the following 
is remarked:34 

“6. According to paragraph 1 of article 47, where several States are responsible for the same 
internationally wrongful act, the responsibility of each State may be invoked in relation to that act. 
The general rule in international law is that of separate responsibility of a State for its own wrongful 
acts and paragraph 1 reflects this general rule. (...) 

8. Article 47 only addresses the situation of a plurality of responsible States in relation to the same 
internationally wrongful act. The identification of such an act will depend on the particular primary 
obligation, and cannot be prescribed in the abstract. Of course, situations can also arise where several 
States by separate internationally wrongful conduct have contributed to causing the same damage. 
For example, several States might contribute to polluting a river by the separate discharge of 
pollutants. (...) In such cases, the responsibility of each participating State is determined individually, 
on the basis of its own conduct and by reference to its own international obligations.” 

Many countries have corresponding rules in their liability law system.35 

It is true that Article 3(1) UNFCCC referred to in 5.6.3 above entails that the distribution of the mea-
sures to be taken against climate change must not be based solely on the basis of responsibility for 
past emissions by a country, and that consideration must also be given to the possibilities for coun-
tries to reduce their emissions. But that does not detract from the fact that the underlying principle of 
these widely accepted rules is always that, in short, ‘partial fault’ also justifies partial responsibility. 

5.7.7  Partly in view of the serious consequences of dangerous climate change as referred to in 4.2 
above, the defence that a state does not have to take responsibility because other countries do not 
comply with their partial responsibility, cannot be accepted. Nor can the assertion that a country’s 
own share in global greenhouse gas emissions is very small and that reducing emissions from one’s 
own territory makes little difference on a global scale, be accepted as a defence. Indeed, acceptance 
of these defences would mean that a country could easily evade its partial responsibility by pointing 
out other countries or its own small share. If, on the other hand, this defence is ruled out, each 
country can be effectively called to account for its share of emissions and the chance of all countries 
actually making their contribution will be greatest, in accordance with the principles laid down in the 
preamble to the UNFCCC cited above in 5.7.2. 
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7. 5.7.8  Also important in this context is that, as has been considered in 4.6 above about the carbon 
budget, each reduction of greenhouse gas emissions has a positive effect on combating dangerous 
climate change, as every reduction means that more room remains in the carbon budget. The defence 
that a duty to reduce greenhouse gas emissions on the part of the individual states does not help 
because other countries will continue their emissions cannot be accepted for this reason either: no 
reduction is negligible.36 

8. 5.7.9  Climate change threatens human rights, as follows from what has been considered in 5.6.2 
above. This is also recognised internationally outside the context of the Council of Europe.37 In order 
to ensure adequate protection from the threat to those rights resulting from climate change, it should 
be possible to invoke those rights against individual states, also with regard to the aforementioned 
partial responsibility. This is in line with the principle of effective interpretation, referred to in 5.4.1 
above, that the ECtHR applies when interpreting the ECHR and also with the right to effective legal 
protection guaranteed by Article 13 ECHR, referred to 5.5.1-5.5.3 above. 

5.8 In view of the considerations in 5.7.2-5.7.9 above, the Supreme Court finds that Articles 2 and 8 
ECHR relating to the risk of climate change should be interpreted in such a way that these provisions 
oblige the contracting states to do ‘their part’ to counter that danger. In light both of the facts set out 
in 4.2-4.7 and of the individual responsibility of the contracting states, this constitutes an 
interpretation of the positive obligations laid down in those provisions that corresponds to its 
substance and purport as mentioned in 5.2.1-5.3.3 above. This interpretation is in accordance with 
the standards set out in 5.4.1-5.4.3 that the ECtHR applies when interpreting the ECHR and that the 
Supreme Court must also apply when interpreting the ECHR. 

(f) Can this obligation pursuant to Articles 2 and 8 ECHR also be relied upon in a case involving a claim 
pursuant to Article 3:305a DCC? 

1. 5.9.1  It follows from the above that, as the Court of Appeal has ruled, the State is obliged on the 
basis of Articles 2 and 8 ECHR to take appropriate measures against the threat of dangerous climate 
change, in accordance with its share as referred to in 5.8 above. 
2. 5.9.2  Urgenda, which in this case, on the basis of Article 3:305a DCC, represents the interests of 
the residents of the Netherlands with respect to whom the obligation referred to in 5.9.1 above 
applies, can invoke this obligation. After all, the interests of those residents are sufficiently similar and 
therefore lend themselves to being pooled, so as to promote efficient and effective legal protection 
for their benefit.38 Especially in cases involving environmental interests, such as the present case, 
legal protection through the pooling of interests is highly efficient and effective.39 This is also in line 
with Article 9(3) in conjunction with Article 2(5) of the Aarhus Convention,40 which guarantees 
interest groups access to justice in order to challenge violations of environmental law, and in line with 
Article 13 ECHR (see 5.5.1-5.5.3 above). 
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5.9.3 As the Court of Appeal rightly held in para. 35, the fact that Urgenda does not have a right to 
complain to the ECtHR on the basis of Article 34 ECHR, because it is not itself a potential victim of 
the threatened violation of Articles 2 and 8 ECHR, does not detract from Urgenda’s right to institute 
proceedings. After all, this does not deprive Urgenda of the power to institute a claim under Dutch 
law in accordance with Article 3:305a DCC on behalf of residents who are in fact such victims. 

(g) Assessment of the complaints in cassation 

5.10 The complaints of grounds for cassation 1-3 fail on the basis of the above. The same applies 
to the complaints of grounds for cassation 4-8 insofar as these relate to the Court of Appeal’s 
opinion that Articles 2 and 8 ECHR subject the State to the duty to take measures to counter 
dangerous climate change. 

6.1 As considered above, pursuant to Articles 2 and 8 ECHR the State is obliged towards the 
residents of the Netherlands, in accordance with its share as referred to above in 5.8, to take 
adequate measures to reduce greenhouse gas emissions from Dutch territory. However, this does 
not yet answer the question of what this obligation on the part of the State means in concrete 
terms. 

6.2 The answer to this question belongs, in principle, to the political domain, both internationally 
and nationally. States will have to agree among themselves on their respective individual share in 
reducing greenhouse gas emissions and make the necessary choices and considerations in this 
regard. Such agreements have been made, in the UNFCCC, but only in the form of the general 
obligations mentioned in 5.7.3 above and principles set out in Articles 3 and 4 of the UNFCCC. 
These general obligations and principles mean that a fair distribution must take place, taking into 
account the responsibility and state of development of the individual countries. For obvious 
political reasons, international or otherwise, some which relating to negotiation strategy, the 
emission reduction agreements made at the various climate conferences are not legally binding in 
themselves. 

6.3 In the Dutch constitutional system, making the agreement referred to in 6.2 above falls within 
the competence of the government, which is subject to parliamentary oversight. The Netherlands 
can also decide to reduce greenhouse gas emissions from its territory without binding or non-bind-
ing international agreements. The Netherlands is also obliged to do so, as has been considered in 
5.9.1 above. Although determining the share to be contributed by the Netherlands in the reduction 
of greenhouse gas emissions is, in that context too, in principle, a matter for the government and 
parliament, the courts can assess whether the measures taken by the State are too little in view of 
what is clearly the lower limit of its share in the measures to be taken 
worldwide against dangerous climate change. 

6. Assumptions in answering the question of what specific obligation on the part of the State      
results from the foregoing 
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It is clear, for example, in view of what has been considered above in 5.7.2-5.8, that the State 
cannot at any rate do nothing at all and that the courts can rule that the State is in breach of its 
obligation referred to in 5.9.1 above if it does nothing. 

Under certain circumstances, there may also be such clear views, agreements and/or consensus in 
an international context about the distribution of measures among countries that the courts can 
establish what – in accordance with the widely supported view of states and international 
organisations, which view is also based on the insights of climate science – can in any case be 
regarded as the State’s minimum fair share. On the basis of the standards referred to above in 5.4.2 
and 5.4.3 (including the common ground method), which the Dutch courts are obliged to apply 
when interpreting the ECHR (see above in 5.6.1), the courts are then obliged to proceed to 
establishing such and to attach consequences to it in their judgment on the extent of the State’s 
positive obligations. It follows from the ECtHR case law referred to above in 5.4.2 that, under 
certain circumstances, agreements and rules that are not binding in and of themselves may also be 
meaningful in relation to such establishment. This may be the case if those rules and agreements 
are the expression of a very widely supported view or insight and are therefore important for the 
interpretation and application of the State’s positive obligations under Articles 2 and 8 ECHR. 

6.4 The right to effective legal protection under Article 13 ECHR mentioned above in 5.5.1-5.5.3 
entails, in a case such as this, that the courts must examine whether it is possible to grant effective 
legal protection by examining whether there are sufficient objective grounds from which a 
concrete standard can be derived in the case in question. 

6.5 In addition, the courts can assess whether the State, with regard to the threat of a dangerous 
climate change, is complying with its duty mentioned above in 5.5.3 under Articles 2 and 8 ECHR 
to observe due diligence and pursue good governance. Under certain circumstances, the obligation 
to take measures of a certain scope or quality may arise from this duty. Furthermore, this duty 
implies that, under certain circumstances, the State must properly substantiate that the policy it 
pursues meets the requirements to be imposed, i.e. that it pursues a policy through which it 
remains above the lower limit of its fair share. 

6.6 In determining the State’s minimum obligations, the courts must observe restraint, especially if 
rules or agreements are involved that are not binding in themselves. It is therefore only in clear-cut 
cases that the courts can rule, on the grounds referred to above in 6.3-6.5, that the State has a legal 
obligation to take measures. 
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7.1 The first question to be addressed in these proceedings is whether the 25% to 40% reduction 
in greenhouse gas emissions in 2020 compared to 1990, which is based on AR4 (hereinafter: ‘the 
25-40% target’), formulated as a target for the Annex I countries, represents a corresponding 
obligation for the state. The State rightly argues that this target is not a binding rule or agreement 
in and of itself. The question is therefore whether this target nevertheless binds the State on one 
or more of the grounds mentioned above in 6.3-6.5. 

The first question that needs to be answered in this context is (a) to what extent there is support 
within the international community for the 25-40% target. This question will be dealt with in 
7.2.1-7.2.11 below. The next question is (b) whether this target also applies to the Netherlands as 
an individual country. This question will be dealt with in 7.3.1-7.3.6 below. After that (c) the 
State's policy to combat dangerous climate change is discussed in 7.4.1-7.4.6. Lastly (d) in 
7.5.1-7.5.3 the question is answered whether it follows from all this that the Netherlands is 
obliged to meet the 25-40% target, as ruled by the District Court and Court of Appeal. 
This is based on the facts established by the Court of Appeal. 

(a) The degree of international consensus regarding the 25-40% target 

7.2.1 The 25-40% target is part of an IPCC scenario in AR4 from 2007 for a global reduction in 
greenhouse gas emissions.41 This scenario provides for Annex I countries to reduce greenhouse 
gas emissions by 25% to 40% in 2020 and by 80% to 95% in 2050, both compared to 1990 
emissions. The distribution of measures between Annex I countries and other countries in this 
scenario is based on the principles of Articles 3 and 4 UNFCCC. The scenario was written for the 
target of a maximum concentration of greenhouse gases in the atmosphere of 450 ppm by 2100. 
This is the concentration at which global warming is reasonably expected to be limited to a 
maximum of 2°C. AR4 was established on the assumption that this is probably the critical limit 
above which there is risk of dangerous climate change. The scenario offers a good chance of not 
exceeding the limit of warming of more than 2°C. 

7.2.2 The Bali Action Plan, established at the Bali Climate Change Conference in 2007 (COP-13) 
endorses the need for far-reaching reductions in greenhouse gas emissions to prevent dangerous 
climate change. In this respect, reference was made to, among other things, the scenario referred 
to in 7.2.1. It bears noting here that at climate change conferences decisions are often made on 
the basis of consensus. 

7.2.3 At the Cancún Climate Change Conference in 2010 (COP-16), the countries that are parties 
to the Kyoto Protocol passed a resolution, the preamble to which expresses, among other 
things,that, taking into account the findings in AR4, the Annex I countries as a group should 
reduce their greenhouse gas emissions by 25% to 40% by 2020 compared to 1990:  

7 The 25-40% target for Annex I countries 
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“Also recognizing that the contribution of Working Group III to the Fourth Assessment Report of the 
Intergovernmental Panel on Climate Change, Climate Change 2007: Mitigation of Climate Change, 
indicates that achieving the lowest levels assessed by the Intergovernmental Panel on Climate Change 
to date and its corresponding potential damage limitation would require Annex I Parties as a group to 
reduce emissions in a range of 25–40 per cent below 1990 levels by 2020, through means that may 
be available to these Parties to reach their emission reduction targets, (...)” 

In the same resolution, the parties to the Kyoto Protocol urged Annex I countries to raise their level of 
ambition to meet the AR4 target individually or as a group: 

“4. Urges Annex I Parties to raise the level of ambition of the emission reductions to be achieved by 
them individually or jointly, with a view to reducing their aggregate level of emissions of greenhouse 
gases in accordance with the range indicated by Working Group III to the Fourth Assessment Report 
of the Intergovernmental Panel on Climate Change, Climate Change 2007: Mitigation of Climate 
Change, and taking into account the quantitative implications of the use of land use, land-use change 
and forestry activities, emissions trading and project-based mechanism and the carry-over of units 
from the first to the second commitment period; (...).” 

At the Durban Climate Change Conference in 2011 (COP-17), these countries passed another resolu-
tion, the preamble to which explicitly states that the target for Annex I countries is to reduce their 
total emissions by at least 25% to 40% compared to 1990 levels: 

“Aiming to ensure that aggregate emissions of greenhouse gases by Parties included in Annex I are 
reduced by at least 25–40 per cent below 1990 levels by 2020, noting in this regard the relevance of 
the review referred to in chapter V of decision 1/CP.16 to be concluded by 2015, (...)” 

The need for a reduction of this magnitude was also expressed at the Doha Climate Change 
Conference in 2012 (COP-18) in a resolution passed by the COP of countries party to the Kyoto 
Protocol. For the first time, the countries themselves stated in a resolution that, “in order to increase 
the ambition of its commitment”, the Annex I countries should strive to achieve at least a 25-40% 
reduction in greenhouse gas emissions by 2020 compared to 1990 levels. 

The need for a reduction of this magnitude was also expressed at the climate change conferences in 
Warsaw, Lima and Paris in 2013, 2014 and 2015, respectively (COP-19, COP-20 and COP-21). At these 
conferences, this need has been endorsed again and again in resolutions, by reference either to the 
Doha Amendment or to resolutions passed at previous conferences. The preamble to the COP decision 
to adopt the Paris Agreement stresses the urgency of achieving this reduction. 

Climate change conferences after 2015 no longer explicitly addressed or referred to the reduction 
target of 25-40% by 2020. At those conferences, however, the need for sufficient reductions in 
greenhouse gas emissions before and by 2020 has always been stressed. 
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7.2.4 As the Court of Appeal established in para. 49, the 25-40% target has not been superseded by 
the 2013- 2014 AR5, contrary to what the State suggests. This report, too, is based on the target of a 
maximum concentration of greenhouse gases in the atmosphere of 450 ppm by 2100 as part of the 
objective that global warming not exceed 2oC. AR5 no longer discusses 2020. Indeed, this report 
focuses on later years, i.e. 2030 and in particular 2050 and 2100, and no longer contains targets for 
2020. The 2014 and 2015 COP resolutions mentioned above in 7.2.3, which date from after AR5, still 
refer to the need for Annex I countries to reduce their greenhouse gas emissions by 25% to 40% by 
2020 in accordance with AR4. 

The distinction made in UNFCCC between Annex I countries and other countries was dropped in AR5, 
because by that time countries other than Annex I countries had to be deemed developed countries 
as well. It emerges from the above, however, that, contrary to what the State argues, this does not 
mean that AR4’s reduction scenario for 2020 has become outdated. 

7.2.5 AR5 does contain new scenarios to achieve by 2050 and 2100 the reductions in greenhouse gas 
concentrations deemed necessary. These are largely based on the premise that there will not be a 
sufficient reduction in greenhouse gas emissions and that the concentration of greenhouse gases will 
therefore have to be reduced by taking measures to remove these gases from the atmosphere (see 
2.1(12) above). It is certain, however, that at the moment there is no technology that allows this to 
take place on a sufficiently large scale. Therefore, as the Court of Appeal held in para. 49, these new 
scenarios cannot be taken as a starting point for policy at this time without taking irresponsible risks 
by doing so. Taking such risks would run counter to the precautionary principle that must be observed 
when applying Articles 2 and 8 ECHR and Article 3(3) UNFCCC (see 5.3.2 and 5.7.3 above). It does not 
appear, therefore, that these new scenarios have been taken as a starting point for subsequent deci-
sions at climate change conferences. 

The Court of Appeal’s finding that the 25-40% target has not been superseded by AR5 is therefore 
understandable and serves as a starting point in cassation. 

7.2.6 The EU also took as a starting point the need for the AR4 scenario mentioned above in 7.2.1. 
Several EU bodies – the Council, the Commission and the Parliament – expressed the scientifically 
supported necessity of reducing emissions by 30% in 2020 in comparison to 1990. At the Cancún 
Climate Change Conference in 2010, the EU offered to commit itself to reducing its emissions by this 
percentage by 2020 if, among other things, the other developed countries would commit themselves 
to comparable reductions. The following has been noted on behalf of the EU:42 
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“10. The EU and its 27 member States wished to reconfirm their commitment to a negotiating process 
aimed at achieving the strategic objective of limiting the increase in global average temperature to 
below 2°C above pre-industrial levels. Meeting that objective requires the level of global GHG 
emissions to peak by 2020 at the latest, to be reduced by at least 50 per cent compared with 1990 
levels by 2050 and to continue to decline thereafter. To this end, and in accordance with the findings 
of the Intergovernmental Panel on Climate Change, developed countries as a group should reduce 
their GHG emissions to below 1990 levels through domestic and complementary international efforts 
by 25 to 40 per cent by 2020 and by 80 to 95 per cent by 2050, while developing countries as a group 
should achieve a substantial deviation below the currently predicted rate of growth in emissions, in the 
order of 15 to 30 per cent by 2020. The EU and its 27 member States are fully committed to continuing 
to negotiate with the other Parties, with a view to concluding as soon as possible within the United 
Nations framework a legally binding international agreement for the period commencing 1 January 
2013.” 

In case this condition would not be met – which has proved to be the case – the EU has committed 
itself to a 20% reduction by 2020. However, by 2020 the EU is expected to achieve a reduction of 
26-27% compared to 1990. 

7.2.7 It follows from the above that there is a high degree of consensus in the international 
community on the need for in any case the Annex I countries to reduce greenhouse gas emissions by 
25% to 40% by 2020, in order to reduce global warming to the maximum of 2°C deemed responsible 
at the time of AR4. 

7.2.8 After 2007, when AR4 came into being, a high degree of consensus on the need for even greater 
reductions was reached in the climate science community and the international community. 
As mentioned in 4.3 above, it has been recognised for some years that global warming should not be 
limited to a maximum of 2°C to prevent dangerous climate change, but to a maximum of 1.5°C. 
Therefore, the 2015.

Paris Agreement explicitly stipulates that the states will endeavour to limit warming to 1.5°C, “recog-
nising that this would significantly reduce the risks and impacts of climate change” (Article 2(1), open-
ing words and (a), of the Agreement). This necessitates a greater reduction in greenhouse gas emis-
sions than is necessary for a target of no more than 2°C. 

7.2.9 The UNEP’s 2017 annual report, referring to the carbon budget and the emissions gap described 
in 4.6 above, therefore states that, in light of the Paris Agreement, the reduction of greenhouse gas 
emissions is more urgent than ever. The UNEP also remarks that if the emissions gap is not bridged by 
2030, achieving the two-degree target is extremely unlikely. Even if the reduction targets underlying 
the Paris Agreement are fully achieved, 80% of the carbon budget corresponding with the two-de-
gree target will be used up by 2030. Starting from a 1.5°C target, the carbon budget will even have 
been completely exhausted by then. That is why even more ambitious reduction targets are needed 
for the year 2020, according to the UNEP. The UNEP concludes that “later-action scenarios may not 
be feasible in practice and, as a result, temperature targets could be missed” and that “later-action 
scenarios pose greater risks of climate impacts”.43 
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7.2.10 With regard to the above, it must be taken into account that, as the Court of Appeal 
established in para. 63 without being disputed in cassation, that the maximum targets of 1.5°C or 2°C 
and the related concentrations of a maximum of 430 or 450 ppm are based on estimates. 
It is therefore possible that dangerous climate change will occur even with less global warming and a 
lower concentration of greenhouse gases, for example because a tipping point is reached or because 
ice melts at a higher rate (see 4.4 above). The precautionary principle therefore means that more 
far-reaching measures should be taken to reduce greenhouse gas emissions, rather than less 
far-reaching measures. 

7.2.11 From what has been considered above in 7.2.8-7.2.10, it follows once again that there is a high 
degree of international consensus on the urgent need for the Annex I countries to reduce greenhouse 
emissions by at least 25-40% by 2020 compared to 1990 levels, in order to achieve at least the 
two-degree target, which is the maximum target to be deemed responsible. This high degree of 
consensus can be regarded as common ground within the meaning of the ECtHR case law referred to 
above in 5.4.2, which according to that case law must be taken into account when interpreting and 
applying the ECHR. 

(b) The 25-40% target for the Netherlands individually 

7.3.1 The State has argued that the 25-40% target only applies to the Annex I countries as a group 
and not to each of them individually. Therefore, according to the State, this objective allegedly does 
not apply to it individually. In addition, the State has argued that the EU as a whole is committed to a 
20% reduction in greenhouse gas emissions by 2020 (see 7.2.6 above) and that it was agreed at EU 
level that the Netherlands would contribute to this by reducing its greenhouse gas emissions in 2020 
by 21% for the ETS sector and by 16% for the non-ETS sector, both compared to 2005 levels. 
According to the State, it complies with all its obligations by making these contributions. 

7.3.2 In and of itself, it is correct that the 25-40% target in AR4 was included for the Annex I countries 
as a group. However, as shown by the considerations in 5.7.3 and 5.7.4 above, the UNFCCC and the 
Paris Agreement are both based on the individual responsibility of states. Therefore, in principle, the 
target from AR4 also applies to the individual states within the group of Annex I countries. As will 
become clear in 7.4.1, the State itself interpreted this target in the same way. Both the UNFCCC and 
the Paris Agreement provide for states to cooperate and conclude an agreement whereby they jointly 
reduce their emissions and whereby one may do more than the other (Article 4(2)(a), last sentence, 
UNFCCC and Article 4(16) and 4(17) Paris agreement). The State has not argued, however, that such 
an agreement was concluded by it in relation to the 25-40% target of AR4. 

7.3.3 The purport of the State's reference to the agreements at EU level as mentioned in 7.3.1 above 
is not that such an agreement was reached at EU level. The State refers to those agreements only 
because, in its view, they are only standards that oblige it to achieve a certain concrete reduction in 
greenhouse gas emissions. However, this argument fails to recognise that, as considered in 5.8 and 
6.3-6.5 above, the State may also be obliged to make such a reduction on the basis of Articles 2 and 
8 ECHR, in which regard the consensus mentioned above in 7.2.11 is important. 
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Incidentally, as far as the present case has shown, the said agreements at EU level are not intended to 
replace the obligations of the individual EU Member States under the UNFCCC. At the Cancún Climate 
Change Conference in 2020, the EU formulated its own reduction target as it is a party to the UNFCCC 
on its own. By virtue of the agreements made within the EU on the distribution of measures necessary 
to enable the EU to achieve this reduction target, the Netherlands is subject to the reduction 
obligations set out in 7.3.1 above. However, these agreements are without prejudice to the individual 
responsibility of the EU Member States by any other virtue. The Effort Sharing Decision therefore 
states in consideration 17 of the preamble that this decision does not preclude more stringent 
national objectives. This also follows from Article 193 TFEU. 

In addition, the EU itself expressed the need for 30% reduction by 2020 and the EU as a whole is 
expected to achieve a 26-27% reduction by 2020 compared to 1990, which is above the minimum 
target of 25% of the AR4 scenario and significantly more than the 20% reduction undertaken by the 
EU at the Cancún Climate Change Conference in 2010. 

7.3.4 Moreover, the Court of Appeal rightly held in para. 60 that it would not be obvious for a lower 
reduction rate to apply to the Netherlands as an Annex I country than to the Annex I countries as a 
whole. As the Court of Appeal considered in para. 66, the Netherlands is one of the countries with 
very high per capita emissions of greenhouse gases. In the above agreements at EU level, the 
reduction percentage agreed upon for the Netherlands is, accordingly, one of the highest reduction 
percentages applicable to the EU Member States (Annex II to the Effort Sharing Decision). It can be 
assumed that this high percentage corresponds to the possibilities and responsibilities of the 
Netherlands. As the Court of Appeal established in para. 60, the State has not substantiated why a 
lower percentage should apply. 

7.3.5 In ground for cassation 8.2.3, the State complains that the Court of Appeal ignored the State’s 
argument that it was contributing to reducing global greenhouse gas emissions by providing 
knowledge and financial resources to developing countries, with which those countries could take 
mitigation and adaptation measures. However, it did not elaborate on this assertion. The State did, 
amongst other things, not put forward that this contribution realises a reduction of greenhouse gas 
emissions and that this should be taken into account when answering the question as to which target 
applies to the State and whether the State achieves the target applicable to it.44 This complaint 
therefore fails. 

7.3.6 In view of the foregoing, the Court of Appeal rightly ruled that the urgent need for a 25-40% 
reduction by 2020 also applies to the Netherlands individually. 

(c) The State's policy regarding measures to counter climate change 
1. 7.4.1  1. 7.4.1  As considered in 4.8 above, the State acknowledges the need of the target of a 
maximum concentration of greenhouse gases in the atmosphere of 430 or 450 ppm by 2100, with 
global warming reasonably expected to be limited to no more than 1.5°C or 2°C. In this context, the 
State also endorsed the targets set out in the AR4 scenario. As regards that scenario’s targets of 80% 
to 95% reduction by 2050 and of 450 ppm by 2100 (now 430 ppm by 2100), it still endorses them. 
For the year 2020, the State assumed a reduction target of 30% until 2011.
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According to the letter from the Minister of Housing, Spatial Planning and the Environment dated 12 
October 2009 cited above in 2.1(27), the State, like the EU (see 7.2.6 and 7.3.3 above), was at the time 
of the opinion that a reduction of 25% to 40% by 2020 was necessary to stay on a credible track to 
keep the 2°C target within reach. 
2. 7.4.2  After 2011, the State adjusted its target for 2020 downwards to the 20% reduction at EU 
level as referred to in 7.3.1 above. In these proceedings, the State argues that, on closer inspection, 
achieving a 25% to 40% reduction by 2020 is not necessary, because the same result can be achieved 
by accelerating the reduction of greenhouse gas emissions in the Netherlands after 2020. The State 
argues that it intends to have this accelerated reduction take place after 2020 and that it prefers this 
reduction path over the AR4 scenario. The question, however, is whether an accelerated reduction of 
greenhouse gas emissions in the Netherlands after 2020 can indeed achieve the same result. In this 
context, the following facts taken into account by the Court of Appeal are relevant. 
3. 7.4.3  All greenhouse gas emissions lead to a reduction in the carbon budget still available (see also 
4.6 above). Any postponement of the reduction of emissions therefore means that emissions in the 
future will have to be reduced on an increasingly large scale in order to make up for the postpone-
ment in terms of both of time and size. This means that, in principle, for each postponement of emis-
sions reductions, the reduction measures to be taken at a later date will have to be increasingly 
far-reaching and costly in order to achieve the intended result, and it will also be riskier. The UNEP 
already warned about this in its 2013 annual report (see 2.1(22) above). 
4. 7.4.4  Following AR4, it became clear that in order to prevent dangerous climate change even 
greater reductions of greenhouse gas emissions are actually needed in the short term and that this 
need is becoming increasingly urgent, both before 2020 and in the subsequent period up to 2030 (see 
also 7.2.8-7.2.9 above). Also according to the Netherlands Environmental Assessment Agency 
(Planbureau voor de Leefomgeving) (the PBL) – which is an independent research institute that is part 
of the Ministry of Infrastructure and the Environment – a policy is needed, in view of the Paris Agree-
ment, that goes far beyond the current policies of the countries in question. According to the PBL in a 
2016 report, the Dutch policy should be tightened in the short time in order to align it with the Paris 
Agreement. 

7.4.5 The State acknowledges the fact referred to in 7.4.3 above (para. 71 of the Court of Appeal’s 
judgments) and does not contest the facts mentioned in 7.4.4 above. Moreover, it has meanwhile 
formulated a reduction target for 2030 of 49% and for 2050 of 95% (these targets have been laid 
down in the Dutch Climate Act after the date of the Court of Appeal’s judgment45). The target of 49% 
for 2030 was derived linearly from the target of 95% for 2050. On request, the State informed the 
Court of Appeal that if this line were extended to 2020 this would result in a target of 28% for that 
year (para. 47). 

7.4.6 In view of the considerations in 7.4.3-7.4.5 above, there may be serious doubts as to whether, 
with the 20% reduction envisaged by the State at EU level by 2020, the overall reduction over the 
next few decades, which the State itself believes to be necessary in any case, is still feasible. After all, 
the need for this reduction requires the State to aim for a reduction in greenhouse gas emissions by 
more than 25% by 2020, rather than a reduction that is lower. The State has not explained that and 
why, despite the above and taking into account the precautionary principle applicable in this context, 
a policy aimed at 20% reduction by 2020 can still be considered responsible. 
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The State has not provided any insight into which measures it intends to take in the coming years, let 
alone why these measures, in spite of the above, would be both practically feasible and sufficient to 
contribute to the prevention of dangerous climate change to a sufficient extent in line with the 
Netherlands’ share. The State has confined itself to asserting that there “are certainly possibilities” in 
this context. 

(d) Must the State adhere to the 25-40% target? 

7.5.1 In view of the above, the Court of Appeal was allowed to rule in para. 52 that the State has 
insufficiently substantiated that it would be possible for a responsible policy to prevent dangerous 
climate change to include a greenhouse gas emissions reduction target of less than at least 25% by 
2020. Therefore, in accordance with the foregoing considerations in 6.3-6.5, there is reason to come 
to the conclusion that the State should in any event adhere to the target of at least 25% reduction by 
2020. As stated above, there is a large degree of consensus in the international community and 
climate science that at least this reduction by the Annex I countries, including the Netherlands, is 
urgently needed (see 7.2.11 and 7.3.6 above). Proper legal protection means that this consensus can 
be invoked when implementing the positive obligations incumbent on the State pursuant to Articles 
2 and 8 ECHR. The target of achieving a reduction of at least 25% by 2020 is also in line with what 
the State itself considers necessary for other years (2030, 2050 and 2100 (see 7.4.1-7.4.5 above). 
In the context of the positive obligation on the State under Articles 2 and 8 ECHR to take appropriate 
measures to prevent dangerous climate change, this target can therefore be regarded as an absolute 
minimum. As the State has not been able to provide a proper substantiation of its claim that deviating 
from that target is nevertheless responsible (see 7.4.6 above), it must adhere to the target of 25%. 
It should therefore strive to achieve at least this reduction by 2020, as the Court of Appeal rightly held 
in para. 53. 

7.5.2 The State has also argued, in ground for cassation 8.2, that it meets its obligations under Articles 
2 and 8 ECHR by taking adaptation measures, whether or not in combination with mitigation mea-
sures already taken and proposed, and that it therefore does not have to meet the 25-40% target. In 
para. 59, however, the Court of Appeal established fully comprehensibly that although it is correct 
that the consequences of climate change can be mitigated by taking adaptation measures, it has not 
been demonstrated or made plausible that the potentially disastrous consequences of excessive 
global warming can be adequately prevented by such measures. This finding also implies that even if 
account is taken of the fact that the State is taking adaptation measures, mitigation measures that 
reduce emissions by at least 25% by 2020 are urgently needed, also for the Netherlands. The State’s 
aforementioned argument therefore does not hold. 

7.5.3 It should also be noted that the Court of Appeal’s judgment implies in paras. 57 and 66 that the 
State has not sufficiently substantiated that the reduction of at least 25% by 2020 is an impossible or 
disproportionate burden, as referred to in 5.3.4 above. In this context, the State only referred to the 
short time remaining until the end of 2020 and to the impairment of the level playing field of the 
Dutch business community in an international context. 
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In connection with the first argument, the Court of Appeal took into account that the District Court’s 
order to the State dates back to 2015, i.e. has been in force since then, and that the State has 
moreover been aware of the seriousness of the climate problem for some time and initially pursued a 
policy aimed at a 30% reduction by 2020 (para. 66). With respect to the second argument, the Court 
of Appeal took into account that other EU countries pursue much stricter climate policies and that the 
State has not explained this argument in more detail (para. 57). By doing so, the Court of Appeal has 
comprehensibly rejected the State’s assertion that there would be an impossible or disproportionate 
burden. Ground for cassation 8.4, which accuses the Court of Appeal of not having investigated this 
assertion, is therefore unfounded. 

(e) Assessment of complaints in cassation 

7.6.1 The complaints referred to in 4.237-4.248 of the Opinion proffered by the deputy Procurator 
General and the Advocate General cannot lead to cassation for the reasons stated there. 

7.6.2 Insofar as complaints from grounds for cassation 4-8 have not been dealt with in the foregoing, 
these cannot lead to cassation either. With regard to Article 81(1) DJOA, this does not require any 
further substantiation since the complaints do not require answers to legal questions in the interest of 
unity of law or legal development. 

8 Permissibility of the order issued; political domain 

8.1 The State argues in ground for cassation 9 that the District Court’s order to reduce Dutch 
greenhouse gas emissions by at least 25% in 2020 compared to 1990 levels, which was upheld by the 
Court of Appeal, is impermissible for two reasons. The first reason is that the order amounts to an 
order to create legislation, which according to Supreme Court case law is not permissible. The second 
reason is, briefly put, that it is not for the courts to make the political considerations necessary for a 
decision on the reduction of greenhouse gas emissions. The following is considered in response to 
these arguments.

(a) Order to create legislation 

1. 8.2.1  If the government is obliged to do something, it may be ordered to do so by the courts, as 
anyone may be, at the request of the entitled party (Article 3:296 DCC). This is a fundamental rule of 
constitutional democracy, which has been enshrined in our legal order. As far as the rights and 
freedoms set out in the ECHR are concerned, this rule is consistent with the right to effective legal 
protection laid down in Article 13 ECHR referred to above in 5.5.1-5.5.3. Partly in connection with this 
fundamental rule, the Dutch Constitution stipulates that civil courts have jurisdiction over all claims, 
so that they can always grant legal protection if no legal protection is offered by another court.46 
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2. 8.2.2  It follows from the considerations in 5.1.7-6.2 above that, in this case, the State has a legal 
duty by virtue of the protection it must provide to residents of the Netherlands on the basis of Articles 
2 and 8 ECHR in order to protect their right to life and their right to private and family life. It may 
therefore be ordered to comply with this duty by the courts, unless there are grounds for an exception 
in accordance with Article 3:296 DCC. Under that provision, an exception arises if the law so provides 
or if it follows from the nature of the obligation or the legal act. The Supreme Court case law relating 
to orders to create legislation constitutes an application of this exception.47 

3. 8.2.3  This case law is based on two considerations. First of all, there is the consideration that the 
courts should not intervene in the political decision-making process involved in the creation of legis-
lation. Secondly, there is the consideration that such an order should create an arrangement that also 
applies to parties other than the parties to the proceedings.48 

4. 8.2.4  The first consideration does not mean that courts cannot enter the field of political 
decision-making at all. In the case law referred to above, therefore, the earlier case law of the 
Supreme Court has been reiterated, which dictates that, on the basis of Article 94 of the Dutch 
Constitution, the courts must disapply legislation if any binding provisions of treaties entail such.49 It 
has also been decided in that case law that the courts may issue a declaratory decision to the effect 
that the public body in question is acting unlawfully by failing to enact legislation with a particular 
content.50  

The first consideration on which the case law referred to in 8.2.2 is based must therefore be under-
stood to mean that the courts should not interfere in the political decision-making process regarding 
the expediency of creating legislation with a specific, concretely defined content by issuing an order 
to create legislation. In view of the constitutional relationships, it is solely for the legislator concerned 
to determine for itself whether legislation with a particular content will be enacted. Therefore, the 
courts cannot order the legislator to create legislation with a particular content. 

5. 8.2.5  The second consideration on which the case law referred to in 8.2.2 above is based relates 
to the circumstance that the civil courts only pronounce binding decisions between the parties to the 
dispute (cf. Article 236 DCCP). The courts do not have the power to decide in a manner binding on 
everyone how a statutory provision should read. An order to create legislation is therefore subject to 
the objection that third parties, which are not involved in the proceedings and are therefore not 
bound by the judgment, would still be bound (indirectly) by that order by virtue of the fact that that 
legislation would also apply to them. This objection does not arise in the case of an order not to apply 
statutory provisions, which applies only to a particular claimant, or in the case of a declaratory deci-
sion. The same applies to a general order to take measures, while respecting the legislator’s freedom, 
as referred to in the second paragraph of 8.2.4 above, to create or not to create legislation with a 
particular content. After all, the courts in that case do not determine the content of the statutory 
provision by issuing their order; this determination is still reserved to the legislator in question. 
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6. 8.2.6  It follows from the above that the courts are only not permitted to issue an order to create 
legislation with a particular, specific content. After all, only then do the objections arise which are 
raised in the consideration on which the case law referred to in 8.2.2 above is based. Therefore, the 
courts are not prevented to issue a declaratory decision to the effect that the omission of legislation 
is unlawful (see 8.2.4 above). They may also order the public body in question to take measures in 
order to achieve a certain goal, as long as that order does not amount to an order to create legislation 
with a particular content. In the Supreme Court judgment of 9 April 2010 (SGP), the impermissibility 
of courts issuing an order to create legislation is for that reason limited to this case.51 

7. 8.2.7  In light of the foregoing, the District Court’s order, upheld by the Court of Appeal, constitutes 
an application of the main rule of Article 3:296 DCC. Indeed, this order does not amount to an order 
to take specific legislative measures, but leaves the State free to choose the measures to be taken in 
order to achieve a 25% reduction in greenhouse gas emissions by 2020. This is not altered by the fact 
that many of the possible measures to be taken will require legislation, as argued by the State. After 
all, it remains for the State to determine what measures will be taken and what legislation will be 
enacted to achieve that reduction. The exception to Article 3:296 DCC made in the case law referred 
to in 8.2.2 above therefore does not apply in this case. 

(b) Political domain 

1. 8.3.1  This brings the Supreme Court to the assessment of the State's more general argument that 
it is not for the courts to make the political considerations necessary for a decision on the reduction 
of greenhouse gas emissions. 
2. 8.3.2  As considered in 6.3 above, in the Dutch constitutional system of decision-making on the 
reduction of greenhouse gas emissions is a power of the government and parliament. They have a 
large degree of discretion to make the political considerations that are necessary in this regard. It is 
up to the courts to decide whether, in availing themselves of this discretion, the government and 
parliament have remained within the limits of the law by which they are bound. 
3. 8.3.3  The limits referred to in 8.3.2 above include those for the State arising from the ECHR. As 
considered in 5.6.1 above, the Netherlands is bound by the ECHR and the Dutch courts are obliged 
under Articles 93 and 94 of the Dutch Constitution to apply its provisions in accordance with the 
interpretation of the ECtHR. The protection of human rights it provides is an essential component of 
a democratic state under the rule of law. 

8.3.4 This case involves an exceptional situation. After all, there is the threat of dangerous climate 
change and it is clear that measures are urgently needed, as the District Court and Court of Appeal 
have established and the State acknowledges as well (see 4.2-4.8 above). The State is obliged to do 
‘its part’ in this context (see 5.7.1-5.7.9 above). Towards the residents of the Netherlands, whose 
interests Urgenda is defending in this case, that duty follows from Articles 2 and 8 ECHR, on the basis 
of which the State is obliged to protect the right to life and the right to private and family life of its 
residents (see 5.1-5.6.4 and 5.8-5.9.2 above). 
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The fact that Annex I countries, including the Netherlands, will need to reduce their emissions by at 
least 25% by 2020 follows from the view generally held in climate science and in the international 
community, which view has been established by the District Court and the Court of Appeal (see 
7.2.1-7.3.6 above). The policy that the State pursues since 2011 and intends to pursue in the future 
(see 7.4.2 above), whereby measures are postponed for a prolonged period of time, is clearly not in 
accordance with this, as the Court of Appeal has established. At least the State has failed to make it 
clear that its policy is in fact in accordance with the above (see 7.4.6 and 7.5.1 above). 

8.3.5 In this case, therefore, the Court of Appeal was allowed to rule that the State is in any case 
obliged to achieve the aforementioned reduction of at least 25% by 2020. 

(c) Assessment of the complaints in cassation 
8.4 Ground for cassation 9 therefore cannot lead to cassation either. 

9 Decision 
The Supreme Court: 
- rejects the appeal; 
- orders the State to pay the costs of the proceedings in cassation, up to this decision estimated on the 
part of Urgenda at EUR 882.34 in disbursements and EUR 2,200 in fees. 

This judgment rendered by Vice President C.A. Streefkerk as chairman and justices G. Snijders, M.V. 
Polak, T.H. Tanja-van den Broek and H.M. Wattendorff, and pronounced in open court by Vice Presi-
dent C.A. Streefkerk on 20 December 2019. 

Appendix 
List of abbreviations used 
AR4 The Fourth IPCC Assessment Report (2007)
AR5 The Fifth IPCC Assessment Report (2013– 2014)
oC degrees Celsius
Cf. compare
CO2 carbon dioxide
COP Conference of the Parties to the UNFCCC
DCC Dutch Civil Code (Burgerlijk Wetboek)
DCCP Dutch Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering)
DJOA Dutch Judiciary Organisation Act (Wet op de Rechterlijke Organisatie)
ECHR European Convention on the Protection of Human Rights and Fundamental Freedoms ECtHR 
European Court of Human Rights
et al. and other(s)
ETS Emissions Trading System
EU The European Union
GDP gross domestic product
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GHG greenhouse gases
IPCC Intergovernmental Panel on Climate Change
no. or nos. number or numbers 

p. or pp. page or pages 

para. paragraph
PBL The Netherlands Environmental Assessment Agency (Planbureau voor de Leefomgeving) ppm 
parts per million
Stb. The Dutch Bulletin of Acts and Decrees (Staatsblad)
Supreme Court The Supreme Court of the Netherlands
TFEU Treaty on the Functioning of the European Union
Trb. The Dutch Bulletin of Treaties (Tractatenblad)
UN United Nations
UNEP United Nations Environment Program
UNFCCC The United Nations Framework Convention on Climate Change
Vol. Volume
VROM Ministry of Public Health, Spatial Planning and the Environment 

WMO World Meteorological Organization 

The Hague District Court 24 June 2015, ECLI:NL:RBDHA:2015:7145. English translation ECLI:NL:RB-
DHA:2015:7196. 

The Hague Court of Appeal 9 October 2018, ECLI:NL:GHDHA:2018:2591. English translation ECLI:N-
L:GHDHA:2018:2610. 

United Nations Framework Convention on Climate Change, New York, 9 May 1992, Trb. 1992, 189, 
entered into force in the Netherlands on 21 March 1994 (Trb. 1994, 63). 

Paris Agreement, 12 December 2015, Trb. 2016, 94 (rectification in Trb. 2016, 127), entered into force 
in the Netherlands on 27 August 2017 (Trb. 2017, 141). 

Decision 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on the effort 
of Member States to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas 
emission reduction commitments up to 2020. 

Supreme Court 5 November 1965, ECLI:NL:HR:1965:AB7079. 

See, inter alia, ECtHR 28 March 2000, no. 22492/93 (Kiliç/Turkey), para. 62, and ECtHR 17 July 2014, 
no. 47848/08 (Centre for Legal Resources on behalf of Valentin Câmpeanu/Romania), para. 130. 

1

2

3

4

5

6

7
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Cf. ECHR, Guide on Article 2 of the European Convention on Human Rights (version 31 August 2019), 
nos. 9, 10 and 31-37 and the ECtHR judgments mentioned there. 

Cf., inter alia, the following judgments in which the ECtHR held that the requirements set out here 
were met: ECtHR 30 November 2004, no. 48939/99 (Öneryildiz/Turkey), paras 98-101 (gas explosion 
at landfill; the risk of this occurring at any time had existed for years and had been known to the 
authorities for years), ECtHR 20 March 2008, no. 15339/02 (Budayeva et al./Russia), paras. 147-158 
(life-threatening mudslide; the authorities were aware of the danger of mudslides there and of the 
possibility that they might occur at some point on the scale it actually did) and ECtHR 28 February 
2012, no. 17423/05 (Kolyadenko et al./Russia), paras. 165 and 174-180 (necessary outflow from the 
reservoir because of exceptionally heavy rains; the authorities knew that in the event of exceptionally 
heavy rains evacuation might be necessary). See in this sense also Administrative Jurisdiction Division 
of the Council of State 18 November 2015,ECLI:NL:RVS:2015:3578 (Gas extraction in Groningen), 
para. 39.3. 

Cf. ECtHR, Guide on Article 8 of the European Convention on Human Rights (version dated 31 August 
2019), nos. 119-127, 420-435 and 438-439 and the ECtHR judgments mentioned there. 

Cf. ECtHR 10 November 2004, no. 46117/99 (Taşkin et al./Turkey), paras. 107 and 111-114 (Article 8 
ECHR also applies to the threat of environmental pollution that might materialise only in twenty to 
fifty years), and ECtHR 27 January 2009, no. 67021/01 (Tătar/Romania), paras. 89-97 (possible 
longer-term health risks from heavy metal emissions from gold mining). 

ECtHR 20 March 2008, no. 15339/02 (Budayeva et al./Russia), para. 133. 

ECtHR 24 July 2014, no. 60908/11 (Brincat et al./Malta), para. 102. 

With regard to Article 2 ECHR, see, inter alia, ECtHR 12 January 2012, no. 36146/05 (Gorovenky and 
Bugara/Ukraine), para. 32, and ECtHR 13 April 2017, no. 26562/07 (Tagayeva et al./Russia), para. 482. 
With regard to Article 8 ECHR, see, inter alia, ECtHR 26 July 2011, no. 9718/03 (Stoicescu/Romania), 
para. 59. 

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:HR(2019(2007 Page 44 of 47 

ECLI:NL:HR(2019(2007, Hoge Raad, 19/00135 (Engels) 1/13/20, 1(48 PM 

See ECtHR 10 January 2012, no. 30765/08 (Di Sarno et al./Italy), para. 110 and ECtHR 24 January 
2019, no. 54414/13 (Cordella et al./Italy), para. 172. 

See, inter alia, the judgments cited in 5.2.2 and 5.2.3 above.

With regard to Article 8 ECHR, see: ECtHR 27 January 2009, no. 67021/01 (Tătar/ Romania), para. 120. 

9

10

11
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With regard to Article 2 ECHR, see, inter alia, ECtHR 20 March 2008, no. 15339/02 (Budayeva et 
al./Russia), para. 134, and ECtHR 24 July 2014, no. 60908/11 (Brincat et al./Malta), para. 101. With 
regard to Article 8 ECHR, see, inter alia, ECtHR 9 June 2005, no. 55723/00 (Fadeyeva/Russia), para. 96. 

See again the judgments cited in 5.2.2 and 5.2.3, above. 

See, inter alia, ECtHR 30 November 2004, nr. 48939/99 (Öneryildiz/Turkey), para. 128, ECtHR 9 June 
2005, no. 55723/00 (Fadeyeva/Russia), para. 128, and ECtHR 26 July 2011, no. 9718/03 (Stoicescu/Ro-
mania), para. 59 

See ECtHR 9 June 2005, no. 55723/00 (Fadeyeva/Russia), paras. 124-134, ECtHR 20 March 2008, no. 
15339/02 (Budayeva et al./Russia), paras. 156-158, ECtHR 24 January 2019, no. 54414/13 (Cordella et 
al./Italy), paras. 161- 174, ECtHR 10 February 2011, no. 30499/03 (Dubetska et al./Ukraine), paras. 
150-156, and ECtHR 13 July 2017, no. 38342/05 (Jugheli et al./Georgia), paras. 76-78. 

ECtHR 13 July 2017, no. 38342/05 ECtHR 13 July 2017, no. 2017/190 (Jugheli et al./Georgia). 

See ECtHR 20 March 2008, no. 15339/02 (Budayeva et al./Russia), para. 135, and ECtHR 24 July 2014, 
no. 60908/11 (Brincat et al./Malta), para. 101. 

See ECtHR 26 July 2011, no. 9718/03 (Stoicescu/Romania), para. 59. 

See, inter alia, ECtHR 7 July 1989, no. 14038/88 (Soering/United Kingdom), para. 87. 

Vienna Convention on the Law of Treaties, Vienna, 23 May 1969, Trb. 1972, 51 and 1985, 79. 

ECtHR 12 September 2012, no. 10593/08 (Nada/Switzerland). 

ECtHR 12 November 2008, no. 34503/97 (Demir and Baykara/Turkey). For an example, see ECtHR 27 
January 2009, no. 67021/01 (Tătar/Romania), para. 120 (reference to the Rio Declaration). 

See, inter alia, ECtHR 17 October 1986, no. 9532/81 (Rees), para. 47, ECtHR 30 November 2004, no. 
48939/99 (Öneryildiz/Turkey), paras. 59, 71, 90 and 93 (meaning ‘dangerous activities’), and ECtHR 20 
May 2010, no. 61260/08 (Oluić/Croatia), paras. 29-31, 49, 60 and 62 (WHO noise standards). 

See ECtHR 26 October 2000, no. 30210/96 (Kudla/Poland), para. 157, ECtHR 27 January 2015, no. 
36925/10 (Neshkov et al./Bulgaria), paras. 180 and 181, and ECtHR 31 October 2019, no. 21613/16 
(Ulemek/Croatia), para. 71. 

See, inter alia, ECtHR 15 January 2015, no. 62198/11 (Kuppinger/Germany), paras. 136 and 137, with 
regard to a violation of Article 8 ECHR, and ECtHR 27 January 2015, no. 36925/10 (Neshkov et al./
Bulgaria), para. 181, and ECtHR 31 October 2019, no. 21613/16 (Ulemek/Croatia), para. 71, with 
regard to a violation of Article 3 ECHR. 
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See ECtHR 27 January 2015, no. 36925/10 (Neshkov et al./Bulgaria), paras.186 and 187, and ECtHR 31 
October 2019, no. 21613/16 (Ulemek/Croatia), para. 71. 

Cf. Supreme Court 16 December 2016, ECLI:NL:HR:2016:2888, para. 3.3.3, first paragraph.

Yearbook of the International Law Commission 2001, Vol. II, Part Two, p. 125, right-hand column. 

Cf. the overview at A.M. Honoré, Causation and Remoteness of Damage, International Encyclopedia 
of Comparative Law, Vol. XI, Torts Chapter 7, no. 112, and A.J. Akkermans, WPNR 6043. Cf. also Arti-
cle 3:105 of Principles of European Tort Law. For the Netherlands, see: Supreme Court 23 September 
1988, ECLI:NL:HR:1988:AD5713 (Kalimijnen), para. 3.5.1, third paragraph. 

See in this sense also the judgment of the Supreme Court of United States in the case Massachusetts 
et al. v. Environmental Protection Agency et al., 2 April 2007, 549 U.S. 497 (2007), pp. 22-23. 

Cf., inter alia, the data mentioned in 2.79-2.80 of the Opinion proffered by the deputy Procurator 
General and the Advocate General. 

Cf., inter alia, Parliamentary Papers II, 1991/92, 22 486, no. 3, pp. 7 and 21-22, Supreme Court 27 June 
1986, ECLI:NL:HR:1986:AD3741 (de Nieuwe Meer), para. 3.2, and Supreme Court 9 April 2010, 
ECLI:NL:HR:2010:BK4549 (SGP), para. 4.3.2. 

Supreme Court 27 June 1986, ECLI:NL:HR:1986:AD3741 (de Nieuwe Meer), para. 3.2, and Parliamen-
tary Papers II, 1991/92, 22 486, no. 3, pp. 22-23. 

Convention on access to information, public participation in decision-making and access to justice in 
environmental matters, 25 June 1998, Trb. 1998, 289, entered into force in the Netherlands on 29 
March 2005, Trb. 2005, 22. 

See box 13.7 from the Working Group III report that forms part of AR4. 

United Nations Framework Convention on Climate Change, Compilation of economy-wide emission 
reduction targets to be implemented by Parties included in Annex I to the Convention, 7 June 2011, 
FCCC/SB/2011/INF.1/Rev.1, p. 4-5. 

UNEP Emission Gap Report 2013, executive summary, under 6. According to the glossary of the 
report, ‘later- action scenarios’ refer to scenarios where emissions in the period 2020 to 2030 are 
higher than in the corresponding least-cost scenarios. 

Cf. the provisions in 4.222 of the Opinion proffered by the deputy Procurator General and the 
Advocate General. 45 Act of 2 July 2019, Stb. 2019, 253. 
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Cf., inter alia, Supreme Court 28 September 2018, ECLI:NL:HR:2018:1806, para. 3.5.2, Parliamentary 
Papers II, 1979/80, 16 162, no. 3, pp. 6 and 10, and Parliamentary Papers II, 1991/92, 22 495, no. 3, 
pp. 83-84. 

Supreme Court 21 March 2003, ECLI:NL:HR:2003:AE8462 (Waterpakt), para. 3.5, second paragraph. 

See Supreme Court 21 March 2003, ECLI:NL:HR:2003:AE8462 (Waterpakt), para. 3.5, Supreme Court 
1 October 2004, ECLI:NL:HR:2004:AO8913 (Faunabescherming/Fryslân), paras. 3.3.4 and 3.3.5, 
Supreme Court 9 April 2010, ECLI:NL:HR:2010:BK4549 (SGP), para. 4.6.2, and Supreme Court 7 March 
2014, ECLI:NL:HR:2014:523 (State/Norma et al.), para. 4.6.2. 

See Supreme Court 21 March 2003, ECLI:NL:HR:2003:AE8462 (Waterpakt), para. 3.5, third paragraph, 
and Supreme Court 1 October 2004, ECLI:NL:HR:2004:AO8913 (Faunabescherming/Fryslân), para. 
3.3.4, third paragraph. 

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:HR(2019(2007 Page 46 of 47 

ECLI:NL:HR(2019(2007, Hoge Raad, 19/00135 (Engels) 1/13/20, 1(48 PM 
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Climate change is undoubtedly one of the greatest challenges facing all states. Ireland is no 
different. There are many issues at the level of both policy and practice as to how the problems 
associated with climate change can, or should, be tackled. However, it is important to emphasise 
that these proceedings are concerned with whether the
Government of Ireland (“thected unlawfullyGovernment”)andinbreach ofhasrights ina the manner 
in which it has adopted a statutory plan for tackling climate change. It is important at the outset to 
emphasise that  the role of the courts generally, and of this Court in particular, is confined to 
identifying the true legal position and providing appropriate remedies in circumstances which the 
Constitution and the laws require.

The applicants/appellants (“FIE”) contend that the G has failed adequately to vindicate rights which 
are said to be guaranteed by either or both of the Constitution and the European Convention on H 
Convention”). It is alsoultra viressaidthe relevantthatlegislationthe. Plan On that is basis 
proceedings were brought in the High Court seeking a range of reliefs, to which it will be necessary 
to refer in more detail in due course. For the reasons set out in a judgment of MacGrath J. (Friends 
of the Irish Environment CLG v. The Government of Ireland [2019] IEHC 747), the High Court 
dismissed FIE’s pro dismissal, FIE sought leave to appeal directly to this Court. 

FRIENDS OF THE IRISH ENVIRONMENT CLG vs THE GOVERNMENT OF IRELAND, 
IRELAND AND THE ATTORNEY GENERAL RESPONDENTS. Judgment of Mr. Justice 

Clarke, Chief Justice, delivered the 31st of July, 2020.

THE SUPREME COURT

[Appeal No: 205/19]

FRIENDS OF 
THE IRISH ENVIRONMENT CLG APPLICANTS/APPELLANTS

AND

THE GOVERNMENT OF IRELAND, IRELAND 
AND THE ATTORNEY GENERAL …………………….RESPONDENTS

Judgment of Mr. Justice Clarke, Chief Justice, delivered the 31st of July, 2020.

1. Introduction 

1.1
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2. The Grant of Leave to Appeal 

By determination dated 13th February 2020 (Friends of the Environment CLG v. The Government of 
Ireland & The Attorney General [2020] IESCDET 13) this Court granted FIE leave to appeal the deci-
sion of the High Court for the following reasons:- 

“8. The applicant and the respondents accept that there exists a degree of urgency in respect 
of the adoption of remedial environmental measures.
 There is no dispute between the parties as to the science underpinning the Plan and the likely 
increase in greenhouse emissions over the lifetime of the Plan. Further, the parties accept the 
gravity of the likely effects of climate change.

9.It is unlikely, therefore, that the questions of law or the factual issues will be further refined 
as a result of a hearing before the Court of Appeal. 

10.The availability of judicial challenge to the legality of the Plan by the Government, 
thestandard of such review if adoption of the Plan is justiciable as matter of law, and the
broader environmental rights asserted by the applicant to arise under the Constitution, from 
the European Convention of Human Rights and/or from Ireland’s international general public 
and legal importance.” 

2.1

As noted, it is usually appropriate, even in cases which might meet the constitutional threshold for 
leave to appeal to this Court, that an initial appeal is considered by the Court of Appeal, where 
narrowing and clarification of the issues of importance can take place. However, in the present 
proceedings the parties did not dispute the relevant science, meaning that these issues were 
unlikely to require further refinement. Furthermore, the urgency which attends the resolution of 
this matter was determined by this Court to meet the additional criteria necessary for a leapfrog 
appeal. 

At a very general level it may be said that the issues arising on this appeal relate solely to standing, 
to justiciability, to the legality of the adoption of the National Mitigation Plan 
(“the Plan”), the correct standard of judicial revie justiciable and the broader environmental and 
other rights asserted by FIE to arise under the Constitution and the ECHR. 

The background to these proceedings is, of course, the science surrounding climate change. While 
the dispute between the parties (insofar as it did not relate to legal issues) focused on the measures
which FIE suggest the Government is legally required to take in order to alleviate climate change 
under the Constitution, the ECHR, and under statute, the broad underlying scientific evidence as to 
the causes of, and problems created by, climate change was not in dispute. It may be necessary, in 
the context of some of the issues raised, to deal with that scientific evidence in more detail, but for 
present purposes it is appropriate to set out a brief broad overview of the agreed position as 
tendered in evidence before the High Court and as accepted by the trial judge.  
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3. A Brief Overview of the Science 

Clearly one of the principal aspects of the factual background to these proceedings concerns the 
current scientific understanding of climate change itself, the consequences of a continuation of 
current trends and of the type of measures which may need to be put in place to minimise the 
extent of the rise in temperatures. There would not appear to have been any dispute before the 
High Court about that scientific analysis and, as it provides the backdrop to the legal issues which 
need to be explored, it is appropriate to set it out first.

Since the beginning of the Industrial Revolution, mankind has generated and consumed energy on 
a large scale, predominantly through the combustion of fossil fuels. This process produces carbon 
dioxide and releases it into the atmosphere, where it remains for hundreds of years. Carbon dioxide, 
along with other contributory greenhouse gases, traps the heat emitted by the earth in the 
atmosphere, in a process known as the greenhouse effect. The greenhouse effect produces a 
warming effect on global temperatures. The greater the quantity of carbon dioxide emissions, the 
more global warming becomes exacerbated. The climate system shows a delayed response to the 
emissions of greenhouse gases, meaning that the full warming effect of gases which are emitted 
today will only become apparent some 30 to 40 years in the future. 

Studies have indicated that there is a consistent and almost linear relationship between carbon 
dioxide emissions and projected global temperature increases over the next 80 years. Climate 
change is already having a profound environmental and societal impact in Ireland and is predicted 
to pose further risks to the environment, both in Ireland and globally, in the future. 
While the challenges of climate change will affect all sectors of society, it is acknowledged that the 
impact will be felt most severely in developing countries. Future impacts of climate change are 
predicted to include further increases in global temperatures, rising sea levels and an increase in 
extreme weather events, such as episodes of flooding and drought. There are also reported 
increased risks of mortality and morbidity, as climate related extremes may place food systems at 
risk, lead to water shortages and the emergence of new pests and diseases, while also contributing 
to significant changes in the ecosystems of many plants and animals. The more global warming 
proceeds to a level which is 2°C higher than typical temperatures at the beginning of the Industrial 
Revolution, the greater are such risks. 

There is, therefore, a general consensus in climate science that, if the effects of global warming are 
to be mitigated or reduced, the rise in global temperatures should not exceed 2°C above 
pre-industrial levels. However, MacGrath J. in the High Court in this case noted that, since the Paris 
Agreement 2015, which forms part of the United Nations Framework Convention on Climate 
Change (1992), scientific thinking has moved in the direction of a lower figure which is in the region 
of 1.5°C above pre-industrial levels. In October 2018, The Hague Court of Appeal in the 
Netherlands in The State of the Netherlands v. Urgenda Foundation (C/09/456689/ZA) found that 
global warming levels were approximately 1.1°C higher than they were at the beginning of the 
Industrial Revolution. 
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It will be necessary to refer to the decision of the Hoge Raad (the Supreme Court of the 
Netherlands) on a cassation appeal in that case in due course. Scientific evidence suggests that, in 
order to meet either the 2°C temperature rise target, or the more ambitious 1.5°C target, net 
negative carbon dioxide emissions are required at some point during this century. Achieving net 
negative emissions will require the use of costly carbon dioxide removal technologies, such as 
bioenergy and extensive reforestation. Many of the measures necessary to reduce emissions are 
still in the development stages and much of the technology remains untested. While it is widely 
acknowledged that urgent action is required in order to address climate change, urgency is 
assessed differently within the global community.

The threats posed by climate change have been set out in greater detail in both the High Court 
judgment and in the affidavits sworn by Mr. Lowes, director of FIE, on its behalf and Mr. Frank 
Maughan, principal officer in the Department of Communications, Climate Action and 
Environment, on behalf of the Government. As noted earlier, it may be necessary to refer further to 
that evidence in respect of some of the issues arising. 

It can, however, safely be said that the consequences of failing to address climate change are 
accepted by both sides as being very severe with potential significant risk both to life and health 
throughout the world but also including Ireland. While the severity of that situation is not disputed, 
a number of commentaries on the likely impact of global warming were established in evidence 
before the High Court. To take one example, it is possible to look at a summary of the impact on 
Ireland which was prepared by the Environmental Protection Agency. That summary referred to an 
increased risk from extreme weather likely to cause death, injury, ill health and disrupted 
livelihoods. It also referred to the risk that hundreds of square kilometres of coastal land could be 
inundated due to sea level rises. In similar vein, there was a reference to more extreme storm 
activity which would have the potential to bring the devastation of storm surges to the coast of 
Ireland. There was further reference to a likely increase in heat related mortalities and morbidity, 
together with a further risk in food-borne disease and infectious diseases. Reference was also made 
to a probable increase in cases of skin cancer and potential mental health effects. 

At the oral hearing, counsel for FIE also drew attention to so-called tipping points. The scientific 
consensus suggests that, in general terms, rising greenhouse gas concentrations are likely to give 
rise to a slow evolution of temperature and precipitation with a certain delay. However, it is also 
accepted that, in addition, climate change may lead to more abrupt changes. There is as yet no 
consensus as to the precise level of climate change which is likely to trigger many of the tipping 
points in question. However, there are strong suggestions that even a level of global warming 
limited to below 2ºC may give rise to some important tipping elements. It has, for example, been 
suggested that the tipping point for marine ice sheet instability in the Amundsen Basin of 
West Antarctica may already have been crossed.
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While, therefore, it is not possible to predict the precise temperatures at which irreversible adverse 
events will occur, there does appear to be a consensus that the risk of such tipping points occurring 
is materially increased as temperatures themselves rise. It would certainly seem to me on the 
evidence that the practical irreversibility and significant consequences of reaching some of the 
tipping points in question adds a further imperative to the early tackling of global warming. That 
being said, it is, of course, necessary to again emphasise that this Court is not concerned with policy 
issues but rather with the lawfulness or otherwise of the Plan.

The central factual issue between the parties concerns aspects of the Plan. It is, therefore, 
appropriate to briefly outline the Plan with particular reference to the central contention made on 
behalf of FIE as to the manner in which it is said that the Plan breaches guaranteed rights. 

4.The Plan 
The Plan was adopted under the provisions of the Climate Action and Low Carbon 

Development Act, 2015). The(“thePlanis stated2015to beAct”required, under s.3(1) of the 2015 
Act, to be for the purpose of enabling the State to pursue and achieve the objective of transitioning 
to a low carbon climate resilient and environmental sustainable economy by the end of 2050. That 
objective is described as the National Transitional Objective  (“NTO”).

The Plan was published in draft form and a period of consultation followed. That consultation was 
required by s.4(8) of the 2015 Act. The procedure for the adoption of the Plan by the Government 
is specified in s.4 of the Act. The Minister for the Environment, Community and Local Government 
(“the Mi plan for consideration by the Government which can then approve the plan either in the 
form submitted or subject to such modifications as the Government thinks appropriate (see s.4(1) 
and s.4(4)). However, the Minister is required, before submitting the Plan, to publish a draft and to 
have regard to any submissions made in respect of that draft. A significant number of observations 
from interested parties was received and considered by the Minister before the Plan was finalised. 

While it may be necessary to go into some of the details of the Plan in due course, for present 
purposes it is sufficient to indicate that a central contention on the part of FIE draws attention to 
the fact that the Plan envisages an increase, rather than a decrease, in emissions over the initial 
period of the Plan while, at the same time, committing to achieving the objective of zero net carbon 
emissions by 2050. FIE describes this as the trajectory of the Plan. A key argument advanced by FIE 
suggests that the level of global warming which will have come about by 2050 will be dependent 
not only on whether zero net emissions have been achieved by that time, but also the way in which 
the pattern of emission reduction has developed in the intervening years. It is said that it is the total 
amount of emissions which drive climate change and that an initial increase in emissions, even if 
the ultimate target of zero net emissions by 2050 is achieved, will inevitably lead to a greater total 
volume of emissions in the period to 2050 thus it is said, not contributing sufficiently to the aim of 
reducing warming.  
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There is a dispute between the parties as to whether any, or any sufficient, basis is given in the Plan 
for adopting this initial target which allows for an increase in emissions. 

For its part, the Government suggested that FIE had mischaracterised the Plan as representing a 
stand-alone measure. Rather it was suggested that the Plan should be viewed, as the trial judge 
held, as being a living document whose measures are not set in stone and do not represent a once 
and for all response to the need for urgent action to tackle climate change. The Government argued 
that FIE had failed, in its submissions, to engage with this issue and with that finding of the trial 
judge. 

As already noted, while there is significant scientific consensus both on the causes of climate 
change and on the likely consequences, there is much greater room for debate about the precise 
measures which will require to be taken to prevent the worst consequences of climate change 
materialising. FIE accepted that, in determining the measures required, the Government enjoys a 
very wide degree of discretion. However, it was said that, in adopting in the Plan, measures which 
will allow for an increase in emissions over the lifetime of the Plan, the Government had acted 
unlawfully. 

In the context of the Plan, it is also worth mentioning at this stage that a range of measures have 
been adopted at European Union level d international obligations. Those measures do allow for a 
degree of what is called effort sharing. For example, the 2009 Effort Sharing Decision (Decision no. 
406/2009/EU) set individual member states targets for certain types of emissions primarily 
associated with heating in buildings, transport and agriculture. It is not, however, said that Ireland 
is at this stage in breach of any of its international climate change obligations whether arising under 
EU law or under international treaties. Whether that will necessarily remain the case in the future 
will, of course, depend both on the trajectory of Irish emissions but also on any evolution in EU or 
other international treaty obligations. 

Against that very brief account of both the science challenge to the Plan, it is necessary to turn to 
the issues which arise on this appeal and the manner in which those issues were addressed by the 
trial judge. 

5. The Issues and the High Court Judgment 
Having regard to the judgment of the High Court and the written submissions filed by the parties on 
this appeal, it is useful to set out the issues which require to be resolved on this appeal. In addition, 
both parties helpfully filed respective documents setting out the headings under which it was said 
the issues arise. While not identical to either document, what follows appears to be one convenient 
way of categorising the issues. It is proposed, at this stage, simply to set out a brief account of the 
central contentions of the parties on those issues so as to identify the mattes which may require to 
be explored further in order to resolve this appeal. 
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(a) The Rights Involved 

FIE contended that it is entitled to rely on rights, said to be guaranteed both under the Constitution 
and under the ECHR, to put forward its claim that the Plan fails to vindicate the rights concerned 
such that the adoption of the Plan is unlawful. 

So far as the Constitution is concerned, FIE placed reliance on the right to life and, in particular, on 
what is said to be the obligation of the State to seek to protect persons against a future threat to 
life arising from climate change. Likewise, FIE placed reliance on the constitutional right to bodily 
integrity, as also guaranteed by the Constitution. It was again said that the consequences of climate 
change will significantly impact on the health and bodily integrity of persons thus infringing that 
right.

There are, however, issues between the parties as to the extent of a third right said to be engaged. 
The Government raised a question over whether it can be said that there is a so-called unenumerat-
ed right to an environment consistent with human dignity. The High Court has recognised such a 
right in the judgment of Barrett J. in Friends of the Irish Environment v. Fingal County Council [2017] 
IEHC 695. The question of whether such a right is recognised by the Constitution has not been the 
subject of any decision of this Court as yet. In addition, it may be necessary to consider whether a 
more appropriate characterisation of those rights which have been identified in the jurisprudence 
of the Irish courts, even though not expressly referred to in the text of the Constitution, may be
to describe such rights as -“derivedcharacterisation wouldrights”notmean. Such a that any of the 
rights described as unenumerated rights in the jurisprudence would no longer be recognised. 
ratedThe termrights”“unenumeisnot inaccurat rights which are not expressly referred to in the text 
of the Constitution itself.

However, it may be necessary to consider, for the purposes of determining whether the asserted 
right to the environment exists and, if so, the parameters of any such right, the basis on which a 
court should analyse whether such a right is recognised by the Constitution. It may be that the term 
“derived righ nature of those rights which do not find expression in the text of the 
Constitution itself but may, nonetheless, be accepted as being recognised by the Constitution by 
virtue of representing aspects of rights positively identified in that text as interpreted in accordance 
with the terms of the Constitution as a whole or deriving from the values either expressly referred 
to or inherent in the structure of the Constitution. 

For the purposes of the case, the trial judge was willing to accept that there was an unenumerated 
constitutional right to the environment consistent with human dignity. However, the trial judge 
concluded that, even if FIE was found to have standing to engage the asserted constitutional rights, 
he was not satisfied that the making or approval of the Plan could be said to put these rights at risk
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It may be necessary, therefore, to address the question, insofar as it may be relevant to the 
resolution of this appeal, of the existence or extent of the right to the environment sought to be 
invoked. 

In relation to the ECHR, FIE placed reliance on the rights guaranteed by both Art. 2 and Art. 8. In 
particular, attention is drawn to the requirements in the European Convention on Human Rights 
Act, 2003 (“the 2003 Act”),all which pl organs of the State (with the exception of the courts) to 
perform their functions in a manner compatible with the State’s obligations under was said that 
decisions of the Government in relation to the Plan can be assessed to determine whether, in 
reaching any such decisions, the Government had met its obligations under the 2003 Act to 
properly act in a way which protects Convention rights. 

That the rights sought to be relied on are recognised in the ECHR is, of course, clear. However, the 
precise way in which those rights may impact on legitimate decision-making in the field of climate 
change is disputed. There would not appear to have been any judgments, as yet, of the ECtHR 
directly in this area. On that basis the Government argued that national courts should not 
anticipate but rather should follow the ECtHR.

However, FIE drew attention both to the fact that ECtHR, in Fadeyeva v. Russia (App. No. 55723/00) 
(2005) 45 E.C.R.R. 10, considered rights in the context of pollution and did so while acknowledging 
that it was not for that Court to determine exactly what needed to be done, but rather to assess 
whether Russia had dealt with the issues under consideration with what was described as due 
diligence and proper consideration for all interests involved. The extent to which it may be 
appropriate for this Court to consider the precise application of the ECHR in an area which has not 
as yet been the subject of a determination by the ECtHR is another matter which may need to be 
considered. 

On the other hand, the Government argued that the jurisprudence of the ECtHR in environmental 
pollution cases is confined to situations where the pollution concerned “directly and seriously” 
creates at risk to an guaranteed imminent rights. In and imm addition, the Government suggested 
that the relevant jurisprudence of the ECtHR makes lear that a state is entitled to maintain a “fair b 
interests. On that basis the Government argued that the existing jurisprudence of the ECtHR does 
not give guidance on the proper application of the Convention in relation to what was said to be an 
admittedly very difficult environmental challenge but one with global reach rather than relating to 
an immediate pollutant with direct effects. It follows that it may be necessary for this Court to 
consider what may be said to be the established application of the Convention in the context of 
claims that environmental issues may infringe convention rights. 
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In the context of the rights under the ECHR said to be engaged, there were significant references 
in the submissions of both parties to the decision of the Hoge Raad (Supreme Court of the 
Netherlands) in Urgenda (the State of the Netherlands v. Stichting Urgenda (ECLI: NL: HR: 2019: 
2007). In that case the Dutch Supreme Court considered the scope of protection provided by Arts. 
2 and 8 of the ECHR and considered it appropriate, as a matter of Dutch law, and having regard to 
the obligations arising under the ECHR as recognised in Dutch law, to make an order requiring the 
Dutch state to take measures against climate change.  

FIE placed significant reliance in its submissions on Urgenda and suggested that this Court should 
consider the reasoning of the Supreme Court of the Netherlands as being persuasive as to the 
proper application of the ECHR to climate change. It was argued by FIE that, if the relevant 
interpretation of the Convention as determined by the Dutch Supreme Court is correct, then it 
would follow, on the facts, that Ireland is also in breach of its obligations under the Convention. 

The Government argued that this Court should not consider the judgment of the Hoge Raad as 
being persuasive. This was done on a number of bases. First, it was said that, echoing a point 
already mentioned, national courts should exercise care in considering the decisions of other 
national courts under the Convention in circumstances where the ECtHR itself has not addressed 
the issue concerned. It was pointed out that a subscribing state to the Convention does not enjoy 
the right to bring proceedings before the ECtHR to suggest that an interpretation placed on the 
Convention by its own national legal system, which was unfavourable to the State, was incorrect.

It addition, the Government suggested that FIE has not established what were said to be necessary 
requirements in order that any significant weight might be paid to the judgment of a national court 
on convention issues. It was said that the precise status of the ECHR in Dutch law has not been 
established and it was further suggested that the Netherlands operates a monist system whereby, 
unlike the position in Ireland, international treaties can affect domestic law without the necessity 
of legislation. Furthermore, it was argued that FIE had not explained the manner in which any 
relevant provisions of Dutch law might have affected the Cour significant issue between the 
parties as to the weight, if any, which this Court should attribute to the decision in Urgenda. In 
addition, and to the extent that this Court concludes that it should attach some weight to that 
decision, it might obviously be necessary for the Court to consider the reasoning of the Dutch 
Supreme Court for the purposes of determining whether that reasoning assists in assessing the 
issues which arise under Irish law in these proceedings. 

As an overarching argument in respect of the various rights based claims made by FIE, the Govern-
ment suggests that, contrary to FIE’s submission, science” does not mean that it must also be taken 
to of that science involve the sort of actionable breach of rights for which FIE contends.
While not presented in this way, it might be said that t suggests that three questions require to be 
addressed, being:-
(a) Is there a legal rights based obligation to take action; 
(b) If so, what is the extent of that obligation; and 
(c) In light of any such obligations identified, does the Plan comply with same? 
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The trial judge concluded that FIE had failed to establish that the Plan had breached rights under 
either Article 2 or Article 8 of the ECHR. 
Having considered the decision in Urgenda, in which the Dutch Government’s failure to mee 
reduction of GHG emissions was held to violate the rights guaranteed by those articles, the trial 
judge noted that no evidence had been presented before the High Court relevant to the 
constitutional order of the Netherlands, particularly in relation to the separation of powers in 
that jurisdiction. The trial judge distinguished Urgenda from this case on the basis that no 
particular statutory framework had been impugned. 

The trial judge then went on to consider the importance of the decision of this Court in McD (J) 
v. L (P) & M (B) [2009] IESC 81, in which it was held that it is not the role of a domestic court to 
declare rights under the Convention, but that this is rather a matter for the ECtHR. In the absence 
of any authority opened before the High Court to suggest that the ECtHR had previously dealt 
with this issue, the trial judge adopted the dicta of Fennelly J in McD to the effect that an Irish 
court cannot anticipate further developments in the interpretation of the Convention by the 
ECtHR in a direction not yet taken by that Court. As such, the High Court concluded that the 
adoption of the Plan could not be said to be incompatible with the rights guaranteed by Articles 
2 and 8 of the ECHR.

While there are, as noted, some issues in relation to the precise scope of certain of the rights 
asserted, many of the contentious issues which may require resolution on this appeal stem from 
the extent to which the existence of those rights and any potential breach of them can provide 
a proper legal basis for the type of challenge which FIE has mounted in these proceedings. 

(b)Can the Claim Be Maintained? 

Under this general topic a number of sub-issues arise, having regard to the arguments put 
forward by the Government which suggest that FIE maintained in these proceedings. 
The following issues were relied on by the State. 

(b)  (i) Justiciability 

The Government argued that, having regard to the separation of powers, the issues raised are 
matters of policy which are within the exclusive remit of the Oireachtas and the Executive and 
not within the scope of questions which can properly be the subject of litigation. 

The Government argued that FIE’s case represents a “merits government policies”. It was 
accepted by the Govern compliance with the provisions of the 2015 Act, concerning the 
procedures adopted in formulating the Plan, are justiciable. However, it was argued that the 
substantive provisions of the Plan itself involve policy choices made by the Government. It may 
be that the need to make such choices is mandated by the 2015 Act itself. However, it was 
argued that, on a proper construction of the Act, the requirements in that regard do not alter the 
fact that the Government is still required to make policy choices. 
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The trial judge held that the doctrine of the separation of powers was central to the arguments on 
the issue of justiciability in the present case. In the course of a lengthy discussion on the distinct 
functions of the organs of state, the trial judge observed that the jurisdiction of the courts can only 
be exercised in deciding on justiciable matters and that the courts have no general supervisory or 
investigatory functions. While the courts have a right and duty to interfere in the activities of the 
Government in circumstances where the constitutional rights of individual litigants are 
threatened, the trial judge considered that it is not for the courts to assume a policy-making role. 
Therefore, the courts should exercise caution when interfering in the exercise of Executive power, 
particularly where the aim is the pursuit of policy. 

The trial judge held that, while the courts should be slow to find a matter or issue non-justiciable, 
they should also recognise that, due to the nature, extent or wording of a statutory obligation, it 
may be necessary to afford a wide margin of discretion to the Executive in discharging its 
obligations. In the present case, the trial judge considered that both the 2015 Act and the Plan 
were heavily oriented towards policy considerations and, therefore, even if it the Plan were 
justiciable, a considerable margin of discretion must be afforded to the Government in the Plan’s 
pre deciding how it should achieve its wider obligations under the 2015 Act. It was held by the trial 
judge that it is not the function of the courts to second-guess the Government in these matters.

In the light of justiciability issues raised by the Government, and at least significantly accepted by 
the trial judge, it is necessary for this Court to consider the extent to which, having regard to the 
separation of powers, it is open to the Court to judicially review those policy choices in the context 
of the argument put forward on behalf of FIE that some of the choices made, and in particular the 
emission reduction trajectory, are said to impermissibly interfere with rights guaranteed under the 
Constitution and the ECHR. In that context it is worth recalling the point made earlier to the effect 
that FIE accepted that the Government has a wide discretion as to the methods to be adopted to 
reduce emissions. However, the principal focus of the factual contention made by FIE centres on 
the fact that the Plan envisages an increase in emissions in the short term although seeking by 
2050 to meet the NTO and also the National Climate Policy Position of April 2014. This policy 
envisages that there should be an aggregate reduction in carbon dioxide (CO2) emissions of at 
least 80% (compared to 1990 levels) by 2050 across the electricity generation, built environment 
and transport sectors. It is also envisaged that there should be, in parallel, an approach to carbon 
neutrality in the agriculture and land-use sector, including forestry, which does not compromise 
capacity for sustainable food production. 

(b)  (ii) Standing 

Insofar as the claims made by FIE involve an assertion of whatever rights may be established under 
either or both of the Constitution and the ECHR, the Government questioned the standing of FIE to 
bring such claims reliant on those rights. 
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In substance the Government argued that what FIE seeks to maintain in these proceedings is a 
so-called actio popularis which form of action, it was said, does not exist in Irish constitutional 
law. In that regard, reliance is placed on the decision of this Court in Mohan v. Ireland and the 
Attorney General [2019] IESC 18. On that basis it was said that only a person who is affected in 
reality or as a matter of fact may bring such a challenge. 

In addition, it was argued by the Government that FIE, being an incorporated association, cannot 
assert either constitutional or convention rights which it does not and, it was said, could not, ever 
enjoy, such as the right to life or the right to bodily integrity. The Government submitted that, to 
allow FIE to maintain these proceedings would be to recognise a jus tertii contrary, it was argued, 
to the decision of this Court in Cahill v. Sutton [1980] I.R. 269. In addition, it was argued that none 
of the possible exceptions recognised in Cahill v. Sutton apply.

So far as rights under the ECHR are concerned, similar points were made. It was said that the 
Convention does not permit an actio popularis or complaints in abstracto and that likewise the 
ECtHR would not grant standing to corporate bodies for violation of rights which they do not 
have. 

FIE noted in its written submissions that the High Court did not hold against it on the question of 
standing and suggested that the Government was precluded from raising the standing question by 
virtue of the fact that the Government did not seek to cross appeal. The Government did include 
the standing issue in the the application for leave stage which is headed “add should be 
affirmed”.

However, without conceding that the point was invalid, FIE indicated in providing further 
clarification on foot of a request for such clarification, made under Practice Direction S.C. 21, that 
it was not pursuing the point. Thus the issue of standing is before the Court. I should, however, say 
that, in my view, the position adopted by the Government on this question was correct. The 
current procedure requires an application for leave to cross appeal only where the respondent to 
the appeal wishes to suggest that this Court should give a different result to the case, rather than 
that this Court might come to the same result by a different route. These proceedings were 
dismissed by the High Court. There was, therefore, nothing for the Government to appeal against. 
The procedures allow for the specification by a respondent of any alternative route by which the 
same result could be achieved. This is precisely what the Government did by indicating that it 
would urge on this Court that the proceedings could be dismissed on standing grounds as well. 

Be that as it may, it is also important to note that the standing argument raised by the 
Government did not apply to the ultra vires part of the case for it was accepted that FIE had
 standing to raise those issues. There were, however, other procedural questions concerning that 
aspect of the case to which it will shortly be necessary to turn. 
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On the other issues, FIE argued that the Court should recognise the standing of FIE not withstand-
ing its corporate nature and the fact that it seeks to enforce rights whose infringement, if such be 
established, do not affect it in any particular way. It was said that this may be done by analogy 
with the position adopted by this Court in cases such as 

SPUC Ltd v. Coogan (No 1) [1989] I.R. 734 and Irish Penal Reform Trust v. Minister for Justice [2005] 
IEHC 305. 

The trial judge concluded that FIE did enjoy standing in the particular circumstances of this case. 
MacGrath J. first considered the approach to standing set out by this Court in its decision in Mohan 
where it was held that, in Irish constitutional law, in order for a plaintiff to enjoy standing to 
challenge the validity of legislation on the grounds that it infringes their constitutional rights, a 
claimant must demonstrate that his or her interests have been adversely affected, or are in 
imminent danger of being adversely affected, by the operation of the legislation in question. 
The trial judge followed the observations of O'Donnell J. at para. 11 of Mohan.

In line with the approach taken by this Court in Mohan, MacGrath J. held that, in order for a 
potential plaintiff to establish that his or her interests had been adversely affected by legislation, 
it was sufficient that the court be satisfied that the plaintiff was affected in a real way in his or her 
life. Where a plaintiff successfully demonstrates to the court that the legislation they seek to 
challenge has had a real effect their life, they have standing to claim that the same legislation 
infringes on their constitutional rights.  While the trial judge acknowledged that the term 
“interests” was del Mohan to be broader than the term “rights”, he was nev nature of the 
constitutional rights which are alleged to have been infringed when determining whether FIE 
enjoyed standing, as, in his view, it was in this context only that one can consider whether 
interests relevant to the case being made have been affected.

The trial judge then moved on to consider Digital Rights Ireland Ltd v. Minister for Communica-
tions [2010] 3 I.R. 251, in which McKechnie J. (in the High Court) had suggested that a more 
relaxed approach to standing might be taken where it was clear that a particular public act could 
adversely affect a plaintif rights, or society as a whole. In these circumstances, McKechnie J. held 
that a potential plaintiff should not be precluded from bringing proceedings to protect the rights 
of others. 

Adopting the dicta of McKechnie J. in Digital Rights Ireland, the trial judge concluded that, as FIE 
sought to raise important issues of a constitutional nature which affected both its own members 
and the public at large, as well as significant issues in relation to environmental concerns, in the 
interests of justice, FIE did have standing in the present proceedings. 

(b) (iii) The Nature of the Challenge
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The Government questioned the entitlement of FIE to maintain proceedings of this type.

The first basis on which this challenge was made was t the absence of any challenge to the 2015 
Act itself precluded FIE from obtaining the reliefs sought.

The Government argued that the challenge to the validity of the Plan amounts to a collateral 
attack on the 2015 Act itself. FIE argued that its complaint was directed towards the Plan rather 
than the 2015 Act. It is, of course, the case that FIE also challenged the legality of the Plan on the 
basis of a contention that it is ultra vires the 2015 Act. The issues under that heading will be 
briefly identified in succeeding paragraphs. Clearly if the Plan were found to be ultra vires the 
2015 Act, then it would be unnecessary to consider the collateral challenge issues. However, the 
Government’ argument was that, in the event that it successfully persuades this Court that the 
Plan is not ultra vires the 2015 Act, then it would follow that a challenge to the Plan, without also 
challenging the constitutionality of the legislation, would necessarily amount to a collateral 
challenge. 

In this context it may be necessary for the Court to consider the extent to which it may be 
permissible to view the range of options open to a person or body under a statute as being 
circumscribed by the need to vindicate rights. On one view, it might be said that legislation would 
have to be interpreted in a constitutional manner, following East Donegal principles, so that, on 
its proper construction, the range of options available to a decision maker might be constrained 
in any event by the necessity to interpret the legislation in a manner which did not infringe rights. 
If that view were to prevail then, of course, an exercise of any discretion conferred on the decision 
maker in a manner which impermissibly infringed rights would itself be ultra vires. On the other 
hand, if it could be said that the relevant legislation could not be interpreted in a manner which 
would constrain the range of options open, then it might be argued that, by allowing a discretion 
which could be exercised in a manner which breached rights, the legislation itself was 
unconstitutional thus grounding an argument based on collateral attack. 

The trial judge held that if, as FIE contends, the Plan is an inadequate response to, and does not 
propose to do enough, quickly enough, to combat the effects of climate change, then that is not 
a legal deficiency or inadequacy of the Plan, but of the provisions and objectives outlined in the 
2015 Act and also possibly of national policy. The trial judge noted that the provisions of that act 
were not challenged by FIE and he therefore made no observation on them.

Second,  it  was  argued  by  the  Government  that  what  we rights-based  relief ”type sought of 
by the FIE is not available under the provisions of the European  Convention  on  Human  Rights  
Act,  2003  (“the
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Under this heading the Government argued that FIE had failed to identify the precise way in which 
the 2003 Act permits reliance to be placed on the Convention rights asserted. It was submitted that 
FIE sought to rely directly on the ECHR which, it was argued, is impermissible.  FIE contended that 
the Government is under an obligation to perform its functions in a manner compatible with the 
State’s obligations un that it was, therefore, open to FIE to assert that the Government is in breach 
of the 2003

Act by virtue of what is contended to be a failure to comply with convention obligations in making 
the Plan.

c) Ultra vires 

FIE contended that the Plan is ultra vires the 2015 Act. The Government contested that assertion. 

A series of detailed arguments were put forward in the written submissions under this heading. FIE 
drew attention to a number of what were said to be mandatory requirements under the 2015 Act, 
such as those specified in s.3(1) and s.4(2)(a), (b) and (d). In addition, FIE drew attention to a range 
of obligations placed on the Government whereby the statute requires that regard be had to 
certain matters under, for example, s.3(2)(a) –(d). It is said that the Government, in adopting the 
Plan, failed to comply with each of the relevant obligations. 

In substance, the Government argued in its written submissions that each of the mandatory 
requirements were met and that there is no basis, on the facts, for suggesting that the Government 
did not have regard to the matters specified in the sections in question. The resolution of those 
issues would require a consideration of the precise way in which it is, respectively, argued that the 
relevant statutory provisions either were or were not complied with. 

However, at the oral hearing a further dispute emerged between the parties concerning the scope 
of the appeal which was permitted, having regard to the grounds of appeal specified in the 
application for leave to this Court filed by FIE. With one narrow exception, it was suggested by the 
Government that FIE had not pursued an appeal to this Court in respect of many of the individual 
assertions by virtue of which it was argued that the Plan was ultra vires. On that basis, the 
Government contended that FIE was confined to a very narrow ground in respect of the vires 
argument. FIE disputed that contention on a number of bases to which it will be necessary to refer 
in due course. It follows, therefore, that it will be necessary to consider the scope of the appeal on 
ultra vires grounds which is properly before this Court. 

It should also be noted that the justiciability argument, to which reference has already been made, 
was put forward by the Government in respect of the ultra vires aspect of the case as well as the 
rights based elements. It follows, therefore, that while standing was not an issue in respect of these 
questions, justiciability was. 
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The trial judge concluded that the Plan did not breach any of the relevant sections of the 2015 Act 
and was, therefore, intra vires. In reaching this conclusion, MacGrath J. bore in mind both the 
standard of review which he considered should be applied to the Plan and the wide latitude to be 
afforded to the Government in making and adopting the Plan under the 2015 Act. 

MacGrath J. found nothing in the Plan which, in his view, could be said to be inconsistent with the 
statutory aim to transition to a low carbon, climate resilient and environmentally sustainable 
economy by 2050 as required by the NTO. He also held that the Plan made clear proposals in 
respect of the state's pursuit of the NTO by 2050 and, therefore, it could not be said to be 
inconsistent with s. 4 (2) of the 2015 Act. Furthermore, the trial judge found that the Plan did 
specify policy measures which, in the opinion of the Government, would be required in order to 
manage greenhouse gas emissions, consistent with s. 4(2)(b) of the Act. It was also held that the 
Plan had fulfilled the obligations under s. 3(2) of the 2015 Act, as a result of which the Government 
was required to have regard to existing EU law and international agreements. Finally, the trial judge 
held that the plan contained clear sectoral analysis and that responsibilities had evidently been 
allocated to relevant government ministers under s. 4(2)(d) of the Act. None of the relevant 
sections of the 2015 Act having been breached, it was the conclusion of the trial judge that the 
Plan was intra vires.

In determining whether the Plan was ultra vires, the trial judge also placed a great deal of weight 
on the fact that the Plan represented, in his view, an initial step on a long and challenging journey 
towards achieving the NTO. MacGrath J. observed that the principal difference of approach 
between the parties was one of immediacy, as they disagreed on the extent of the measures 
required to be taken immediately in order to achieve the NTO by 2050. In this regard, he 
emphasised that that it was the 2015 Act, as opposed to the Plan, which provided for reaching the 
NTO by the end of the year 2050. On the basis of this interpretation of the 2015 Act, MacGrath J. 
found that the legislation did not prescribe or impose on the Government a statutory obligation to 
achieve particular intermediate targets.

Finally, in support of its submission that the Plan was ultra vires, FIE had relied heavily on the 
criticisms of the Plan made by the Advisory Council established under s. 8 of the 2015 Act. The trial 
judge found that, while the Advisory Council was obliged to review the Plan and was expected to 
deliver a robust and critical appraisal, its recommendations did not amount to the imposition of a 
statutory obligation. As such, it was the view of the High Court that the criticisms made by the 
Advisory Council were themselves insufficient to establish that the Plan was ultra vires. 

(d) Standard of Review 

Insofar as the Court might be persuaded that there are rights which can be asserted by FIE in these 
proceedings for the purposes of seeking to obtain relief of the type claimed, then an issue 
potentially arises as to the appropriate standard of review which should be applied by the Court in 
considering whether the Plan can be said to breach such rights to the extent that relief should be 
granted. In the same context, issues of proportionality may possibly arise. 
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In the respective submissions of the parties there is a debate as to the role which proportionality 
might play in a judicial review of this type. It is, of course, the case that one of the issues which may 
arise in the context of a challenge to the substantive legality of a measure adopted under statute 
can involve the application of the test set out by this Court in O’Keeffe v. An [1993]Bord1 
IPleanála.R.39.Toextent that test may have been modified, at least in certain circumstances, by the 
introduction of a consideration of proportionality as identified by this Court in Meadows v. Minister 
for Justice, Equality and Law Reform [2010] IESC 3, 2 I.R. 701. However, the Government argued 
that the place which proportionality holds in a challenge of this type is limited and asserted that 
the trial 
judge  was  correct  to  identify  that  proportionality  O’Keeffe.FIEurged that proportionality should 
be given a wider role. 

Similar considerations arise in the context of the potential application of proportionality in relation 
to the asserted ECHR rights. 

The Government also suggested that FIE has not truly identified what the practical consequences 
of the introduction of a test of proportionality would be in the context of this case. Furthermore, it 
was argued that proportionality can have little or no effect in a case where it can be established 
that a decision maker, such as the Government here, has a very wide margin of discretion. In the 
context of that margin of discretion, it was also said on behalf of the Government that the level of 
expertise required in the formulation of the Plan should lead the Court to afford a particularly wide 
margin of appreciation.

In respect of the correct standard of review to be applied to the Plan, the trial judge observed that 
it is not the role of the courts to engage in a merit-based review of the actions of the Government 
in the creation and approval of the Plan. MacGrath J. considered that the jurisprudence indicates 
that the test of irrationality and unreasonableness as set out in O’Keefferemains largely unaltered. 

Adopting the approach taken by this Court in Donegan v. Dublin City Council [2012] IESC 18 and 
AAA v. Minister for Justice [2017] IESC 80, the trial judge found that, where an issue of fundamental 
rights is agitated, it is appropriate to apply the O’Keeffeirrationality test viewed through the prism 
of a Meadows type proportionality analysis. However, the trial judge also emphasised review 
must that be accommodated the court’s with in the existing judicial review regime. 
On that basis, it was considered by MacGrath J. that the level  of  scrutiny  required  is  perhaps  
greater  than O’Keeffe,but,at the same time, he was of the view that the review must be within the 
tenets of those principles and cannot be a merit-based review. MacGrath J. approached the 
assessment of FIE’s claims on this basis. 
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FIE placed significant reliance in its submissions on Urgenda and suggested that this Court should 
consider the reasoning of the Supreme Court of the Netherlands as being persuasive as to the 
proper application of the ECHR to climate change. It was argued by FIE that, if the relevant 
interpretation of the Convention as determined by the Dutch Supreme Court is correct, then it 
would follow, on the facts, that Ireland is also in breach of its obligations under the Convention. 

The Government argued that this Court should not consider the judgment of the Hoge Raad as 
being persuasive. This was done on a number of bases. First, it was said that, echoing a point 
already mentioned, national courts should exercise care in considering the decisions of other 
national courts under the Convention in circumstances where the ECtHR itself has not addressed 
the issue concerned. It was pointed out that a subscribing state to the Convention does not enjoy 
the right to bring proceedings before the ECtHR to suggest that an interpretation placed on the 
Convention by its own national legal system, which was unfavourable to the State, was incorrect.

It addition, the Government suggested that FIE has not established what were said to be necessary 
requirements in order that any significant weight might be paid to the judgment of a national court 
on convention issues. It was said that the precise status of the ECHR in Dutch law has not been 
established and it was further suggested that the Netherlands operates a monist system whereby, 
unlike the position in Ireland, international treaties can affect domestic law without the necessity 
of legislation. Furthermore, it was argued that FIE had not explained the manner in which any 
relevant provisions of Dutch law might have affected the Cour significant issue between the 
parties as to the weight, if any, which this Court should attribute to the decision in Urgenda. In 
addition, and to the extent that this Court concludes that it should attach some weight to that 
decision, it might obviously be necessary for the Court to consider the reasoning of the Dutch 
Supreme Court for the purposes of determining whether that reasoning assists in assessing the 
issues which arise under Irish law in these proceedings. 

As an overarching argument in respect of the various rights based claims made by FIE, the Govern-
ment suggests that, contrary to FIE’s submission, science” does not mean that it must also be taken 
to of that science involve the sort of actionable breach of rights for which FIE contends.
While not presented in this way, it might be said that t suggests that three questions require to be 
addressed, being:-
(a) Is there a legal rights based obligation to take action; 
(b) If so, what is the extent of that obligation; and 
(c) In light of any such obligations identified, does the Plan comply with same? 

In light of this approach to the standard of review, MacGrath J. concluded that, in the absence of 
any express authority relied on by the FIE to suggest that there is a free standing cause of action 
to have executive action assessed on the basis of proportionality and having regard to the wide 
discretion which is available to the Executive, FIE had failed to establish that that Government has 
acted in a disproportionate manner in the creation and adoption of the Plan. 

I have set out the issues as they appeared from the written submissions filed by the parties subject 
only to noting where there were developments during either the clarification stage or the oral 
hearing. It is worth commenting, however, that the case as originally pleaded focused much more 
substantially on an allegation that the Plan was ultra vires the 2015 Act. As the case evolved, the 
rights based elements of the argument took greater prominence. However, it seems to me that 
there is a logic in considering the vires issue first. If FIE are correct in saying that the Plan did not 
comply with the 2015 Act then it would follow that the Plan would have to be quashed and that 
the Government would have to adopt a new Plan. Such a finding would at least have some 
implications as to how it might be appropriate to deal with the remaining issues. I, therefore, 
propose to turn first to the question of whether the Plan complied with the 2015 Act.

6. The Statutory Argument 

(i)The Issues 

For the reasons already identified there would appear to be five general questions which need to 
be answered under this heading. 

The first is as to the permitted scope of this appeal so far as the question of ultra vires is 
concerned. As noted earlier, the Government suggests that many of the grounds relied on by FIE 
in its written and oral submissions in this regard go beyond the grounds specified in the 
application for leave to appeal. On that basis it is said that those wider grounds should not be 
entertained by the Court. 

Second, there are certain issues concerning the proper interpretation of the 2015 Act which 
relate to the question of what that Act requires of a compliant plan. 

Third, and at least in some respects inter-related with the second issue, there is the question of 
justiciability. In that context the Government argues that the Plan simply represents policy and 
that it is not, therefore, amenable to judicial review. 

Fourth, there is the question of what is said to be an impermissible collateral attack on the 2015 
Act. As noted earlier, the Government argues that the attempt by FIE to suggest that the Plan is 
ultra vires amounts, in substance, to a suggestion that the 2015 Act is itself unconstitutional in 
some respect and that such a course of action is not permitted. 
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Fifth, and depending on the proper answers to the earlier questions, it may be necessary to assess 
whether the Plan actually complies with the statute as properly interpreted. I propose to deal with 
each of these issues in turn. 

(ii) The Scope of the Appeal 

A starting point has to be to note that it is accepted that a wide range of issues concerning the 
compliance of the Plan with the provisions of the 2015 Act were canvassed before the High Court 
and were dealt with by the trial judge in his judgment. This is not a case, therefore, where it is said 
that FIE are seeking to run a significantly different case on appeal than that which was canvassed 
at trial. Rather, it is suggested that the grounds of appeal set out by FIE in the application for leave 
to appeal narrowed the range of issues which can properly be canvassed. 

The relevant part of the grounds of appeal dealing with the contention that the Plan does not 
comply with the 2015 Act are as follows:-

“It was wrong to conclude that the Respondent had di regard to EU and international law 
obligations in considering the Plan for approval by virtue of simply referring to those obligations.  
[Judgment (113)].  The Judgment under appeal did not address the Applicant’sTristor[paraspe-
cific,7.14]: sep cogent reasons must be provided where a decision flies in the face of a matter to 
which regard  must  be  had.” 

Those grounds are, as the Government argued, quite limited. However, that is not the only factor 
to be taken into account. There is no doubt that FIE did include in its written submissions a 
number of different contentions concerning what was said to be the failure of the Plan to comply 
with relevant statutory requirements. Those contentions were addressed in the replying 
submissions filed on behalf of the Government. No suggestion was made in those replying 
submissions to the effect that the case made by FIE was said to go outside the proper scope of the 
appeal.

In that context it is important to note the procedures which have been in place in respect of 
appeals to this Court since the new constitutional architecture brought about by the 33rd 
Amendment of the Constitution came into force. Each appeal is subject to detailed case 
management before a single judge. One of the questions which can arise, from time to time, in 
the context of that case management process, can involve an assertion by one or other party that 
the written submissions filed by its opponent seeks to rely on matters which are outside the scope 
of the appeal. Indeed, there have been a number of appeals where the Court has conducted a 
preliminary hearing to consider the scope of the appeal so that clarity can be brought in advance 
to the question of the issues which can be properly be canvassed at the hearing of the appeal 
itself. It is worth recording that neither in its own replying submissions, nor at any stage during 
case management, was any issue raised by the Government concerning what is now said to be an 
impermissible reliance by FIE on certain grounds for suggesting that the Plan does not comply 
with the 2015 Act. The first time that this issue arose was at the oral hearing. 
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In reply on this point, counsel for FIE made the point that, had the issue been raised earlier, it 
would have been open to FIE, if it was considered necessary, to invite the Court to allow FIE to 
expand its grounds of appeal. Given that, by so doing, FIE would not have been seeking to rely on 
issues which had themselves not been canvassed the High Court, it must be said that there would 
at least have been a reasonable possibility that the Court would have acceded to an application 
to extend the grounds of appeal had one been made. 

However, the matter does not end there. In accordance with Practice Direction S.C. 21, this Court 
issued a Statement of Case. This new procedure had been in contemplation by the Court for some 
little time but was brought forward in the context of the need to further refine issues prior to the 
hearing of the appeal in circumstances where it was anticipated that a significant number of 
appeals to this Court would, during the continuance of restrictions connected with COVID-19, be 
conducted as remote hearings. 

The Statement of Case involves the Court setting out its understanding, drawn from the papers 
filed and from the written submissions of the parties, as to the facts, the issues before the Court, 
the relevant aspects of the judgment/judgments of the court/courts which have dealt with the 
case previously and the position of the parties on the issues. 

Precisely because no question had been raised as to the scope of the appeal, the Statement of 
Case issued in respect of this appeal included, as some of the issues to be considered by the Court, 
the wider questions concerning the consistency of the Plan with the requirements of the 2015 Act 
that were dealt with in the written submissions filed by both parties. 

It is again part of the process which has been put in place that parties are invited to identify any 
aspects of the Statement of Case which they consider to be inaccurate or incomplete. Indeed, in 
this case, a number of minor observations were made about the text of the Statement of Case 
which observations were taken on board by the Court leading to the issuing of a slightly revised 
version. However, no issue was taken about the fact that the Statement of Case suggested that a 
wider range of issues might require to be dealt with under this heading. 

I would agree with counsel for the Government that it would require a somewhat strained inter-
pretation of the grounds of appeal to suggest that the wider range of challenge set out in the writ-
ten submissions and addressed in the Statement of Case come within those grounds. Neverthe-
less, it seems to me that no injustice would be done by allowing FIE to pursue those grounds. As 
noted, those grounds were canvassed before the High Court, were set out in the written submis-
sions of FIE and fully replied to on behalf of the Government and form part of the Statement of 
Case which sought to frame the parameters of the issues which would need to be debated at the 
oral hearing. On that basis I would propose that the Court should consider the issues. 
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(iii) The Interpretation of the Act 

For present purposes, the main relevant provisions of the Act are to be found in section 4 and in 
particular the following:- 

“4—. (1) The Minister shall—

(a) not later than 18 months after the passing of this Act, and 

(b) not less than once in every period of 5 years, make, and submit to the Government for 
approval, a plan, which shall be known as a national low carbon transition and mitigation plan 
(in this Act referred to as a “national mitigation plan”). 

(2) A national mitigation plan shall—

(a) specify the manner in which it is proposed to achieve the national transition objective, 

(b) specify the policy measures that, in the opinion of the Government, would be required in 
order to manage greenhouse gas emissions and the removal of greenhouse gas at a level that 
is appropriate for furthering the achievement of the national transition objective, 

(c) take into account any existing obligation of the State under the law of the European Union 
or any international agreement referred to in section 2, and 

(d) specify the mitigation policy measures (in thi mitigation measures”) to be adopted by the 
Min referred to in subsection (3)(a), in relation to the matters for which each such Minister of 
the Government has responsibility for the purposes of—

(i) reducing greenhouse gas emissions, and 

(ii) enabling the achievement of the national transition objective. 

(3) For the purpose of including, in the national mitigation plan, the sectoral mitigation 
measures to be specified for the different sectors in accordance with subsection (2)(d)— 

(a) the Government shall request such Ministers of the Government they consider appropriate 
to submit to the Minister, within a specified period, the sectoral mitigation measures that each 
such Minister of the Government proposes to adopt in relation to the matters for which each 
such Minister of the Government has responsibility,…”. 
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A number of points are worth noting. First, the overriding requirement of a national mitigation 
plan is that it must, in accordance with it is proposed to achieve the national transition objective 
is defined by s.3(1) as requiring the tran resilient and environmentally sustainable economy”. 
compliant plan is that it specifies how that objective is to be achieved by 2050. 

Section 4(2) goes on to require that a compliant plan specify the policy measures which, in the 
opinion of the Government, are needed to achieve the NTO. Furthermore, such measures are 
required by s.4(2)(d) to be specified by reference to various sectors. 

It is true that s.4(1)(b) requires there to be a new plan at least every fifth year. But it would be 
wrong, in my view, to suggest that the legislation contemplates a series of five year plans. Rather, 
the legislation contemplates a series of rolling plans each of which must be designed to specify, 
both in general terms and on a sectoral basis, how it is proposed that the NTO is to be achieved. 
Given that the Plan was adopted in 2017, it was required to be a 33-year plan albeit one which 
the legislation understood was likely to be adjusted within five years to take into account further 
developments. However, it seems to me to be absolutely clear that it would be wrong to suggest 
that the legislation envisages that details be provided for only the first five years. 

The sole relevance of the five-year provision in s.4(1)(b) is that it recognises that circumstances 
generally, scientific knowledge and technology and, doubtless, other matters may alter so that it 
would be appropriate to adjust the Plan from time to time to reflect prevailing circumstances. 
It also seems to me that the legislation does contemplate, therefore, that the level of detail about 
what is to happen between, say, 2040 and 2050, may be less than the level of detail about what 
is to happen in the immediate future. By recognising the possibility of the need to adjust at least 
every five years, the legislation implicitly accepts that it may become possible, as time goes on, 
to give greater detail about precisely what is to be done in the latter part of the period up to 2050. 
However, that analysis does not seem to me to take away from the fundamental obligation of a 
compliant  plan  to,  in  the  words  of  the  statute  itsel NTO will be met by 2050.
 
While dealing with the proper interpretation of the statute, it also seems to me that it provides for 
two important obligations which inform the statutory purpose. Firstly, s.4(8) provides for a 
significant national consultation whenever a plan is being formulated. Thus there is a clear statu-
tory policy involving public participation in the process. Second, the very fact that there must be 
a plan and that it must be published involves an exercise in transparency. 
The public are entitled to know how it is that the government of the day intends to meet the NTO. 
The public are entitled to judge whether they think a plan is realistic or whether they think the 
policy measures adopted in a plan represent a fair balance as to where the benefits and burdens 
associated with meeting the NTO are likely to fall. If the public are unhappy with a plan then, 
assuming that it is considered a sufficiently important issue, the public are entitled to vote accord-
ingly and elect a government which might produce a plan involving policies more in accord with 
what the public wish. But the key point is that the public are entitled, under the legislation, to 
know what the plan is with some reasonable degree of specificity. 
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Thus, it seems to me that key objectives of the statutory regime are designed to provide both for 
public participation and for transparency around the statutory objective which is the achievement 
of the NTO by 2050. In light of that view as to the proper approach to the interpretation of the 
statute, it is next necessary to turn to the question of justiciability. 

(iv) Justiciability 

The central argument put forward on behalf of the Government under this heading is that the Plan 
simply involves the adoption of policy and that, it is said, courts have frequently indicated that 
matters of policy are not justiciable. The Government draws attention to comments such as those 
made by Charleton J. (in the High Court) in Garda Representative Association v. Minister for 
Finance [2010] IEHC 78 at para. 15 where the following is said:- 

“The Government has the power to set policy on ar disperse funds in accordance with that policy. 
These decisions are, in my view, in a category beyond the scope of judicial review”.

There may be an issue as to whether there are any areas which are truly completely outside the 
scope of judicial review on the grounds of a barrier, based on respect for the separation of 
powers, on the remit of the courts to review policy. But it does not seem to me that such 
questions properly arise in the circumstances of this case. If the government of the day were to 
announce that, as a matter of policy, it was going to publish, after public consultation, a plan 
designed to achieve precisely that which is defined in the 2015 Act as the NTO and then publish 
a plan which arguably failed to do what it was said it should do, then such questions might well 
arise. However, the position here is that there is legislation.

Most legislation has some policy behind it. It is likely to have been the policy of the government 
which was in power at the time when the legislation was enacted that legislation of the type in 
question should be promoted. Indeed, in the context of issues concerning whether there has been 
an impermissible delegation by the Oireachtas of the power to legislate, courts regularly have to 
consider whether legislation indicates the 

“principles and policies” by reference-makingpower cantobe which seco exercised (see Cityview 
Press v. An Chomhairle Oiliúna (1980) IR 381). It may have been the policy of a particular 
government to introduce the legislation in question but once that legislation is passed it then 
become law and not policy.

In fairness, counsel for the Government accepted that insofar as the process set out in the 2015 
Act was concerned, judicial review was available. It was accepted, for example, that, if the 
Minister did not engage in the statutorily mandated public consultation, then the courts could 
take appropriate action. However, the position of the Government was that judicial review could 
extend only to process or procedural matters and not to the substantive content of the report 
itself.  
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In that context, it does have to be acknowledged that some elements of the legislation simply 
require the Government to adopt a policy designed to the statutory end. For example, the legisla-
tion does not require any particular view to be taken as to which sectors are to contribute in 
which amounts to the reduction of carbon emissions. 
The legislation leaves it to the government of the day to make those policy choices. It is possible, 
therefore, that there may be elements of a compliant plan under the 2015 Act which may not 
truly be justiciable. However, it does seem to me to be absolutely clear that, where the legislation 
requires that a plan formulated under its provisions does certain things, then the law requires that 
a plan complies with those obligations and the question of whether a plan actually does comply 
with the statute in such regard is a matter of law rather than a matter of policy. 
It becomes a matter of law because the Oireachtas has chosen to legislate for at least some 
aspects of a compliant plan while leaving other elements up to policy decisions by the 
government of the day. It seems to me that the requirements of s.4, as to what a plan must 
specify, come within a category of statutory obligation which is clearly law rather than policy. 

Whether a plan complies, for example, with the obligation that it be specific as to how the NTO 
is to be achieved is, in my view, clearly a matter of law. The choices as to how the NTO might be 
achieved may well be policy choices and real questions might arise at to the extent to which those 
choices might be justiciable. However, whether the Plan does what it says on the statutory tin is 
a matter of law and clearly justiciable. For present purposes, it is sufficient to suggest that the 
Court should hold that a question of whether the Plan meets the specificity requirements in s.4 is 
clearly justiciable. In the light of that suggestion it is next necessary to consider the question of 
collateral attack. 

(v) Collateral Attack 

It is possible that there might be questions, in certain circumstances, as to whether a challenge to 
a measure adopted under legislation amounts to an impermissible collateral attack on the 
legislation itself. However, it seems to me that issues of that type can be reasonably described as 
amounting to a corollary of the jurisprudence which has followed from East Donegal 
Co-Operative Livestock Mart Ltd. v. Attorney General (1970) IR 317. 
Under that jurisprudence, of course, a court must assume that any power or discretion available 
under a statute will be exercised in a constitutional manner. If the clear wording of the statute 
would not permit a power to be exercised in a way which was consistent with the Constitution, 
then the statute must be declared to be inconsistent with the Constitution and thus of no effect.

If there is only one, or a small number of ways in which a particular statutory power or obligation 
can be exercised, and if that way or all of those ways would give rise to a breach of the 
Constitution, then there might well be a case for saying that an attack on an individual exercise 
of the statutory power concerned would necessarily amount to an attack on the statute itself. 
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If the statute requires something to be done, or done in a particular way, then an attack on a 
measure adopted under the statute may well amount to a collateral attack on the statute itself 
unless it could be demonstrated that there were other ways in which measures could have been 
adopted which would have been consistent with the Constitution. 

It follows, in my view, that the real question that must be addressed is, therefore, as to whether a 
claim that the Plan is ultra vires necessarily amounts to an assertion that any plan adopted in 
accordance with the statute would have also been unlawful. If it is possible to have a lawful plan 
under the statute but if, equally, it might be possible to have a plan which, while in technical 
compliance with the statute, breached rights in some way so that it too was invalid, a challenge 
mounted on such grounds would clearly not, in my view, amount to a collateral attack. It would 
simply amount to an assertion that the plan chosen was invalid but that other plans could have 
been chosen which were valid. Such a challenge would not suggest that there was anything 
inappropriate about the Act itself. 

Applying that general approach to, in particular, the claim that the Plan lacks the specificity 
required by s.4 does not, in any way, amount to a suggestion that the 2015 Act is inconsistent 
with the Constitution. On the contrary, it is simply an assertion that the legislation requires a 
particular level of specificity which has not been met in the formulation of the Plan. 
Such an assertion does not carry with it any suggestion that there is any problem concerning the 
consistency of the 2015 Act with the Constitution.

As already noted, there was no dispute about the standing of FIE to mount this aspect of the 
claim. For the reasons set out earlier, I would suggest that, notwithstanding that the matter is not 
properly addressed in the grounds of appeal, nonetheless this Court should go on to deal with the 
wider range of ultra vires issues canvassed in the written submissions. I have also indicated the 
reasons why I would hold that that at least some of those issues are clearly justiciable and also do 
not amount to a collateral attack on the 2015 Act itself. In particular, I would hold that the 
question of whether the Plan is sufficiently specific to meet the mandatory requirements of s.4 of 
the 2015 Act is both justiciable and does not amount to a collateral attack. It follows in turn that 
it is necessary to consider whether, on the merits, the Plan does meet those requirements of 
specificity. 

(vi) Specificity 

An important part of the case made by the Government draws attention to the fact that the Plan 
is a living document. So far as it goes, it seems to me that that is a reasonable proposition. 
As already noted, the 2015 Act contemplates a revision of the Plan at least every five years and 
that must carry with it an assumption that the intention is that it will be possible to provide 
greater detail of certain aspects of any plan made under the 2015 Act as matters progress. 
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In the course of submissions, counsel for the Government drew attention to a new document, the 
Climate Action Plan, which was produce was submitted that this 2019 Plan is an example of how 
policy is evolving. The introduction to the 2019 Plan states that it aims to build on the policy, 
framework, measures and actions of the Plan. The 2019 Plan, it was suggested, contains updated 
detail. In particular, Counsel for the Government drew attention to the fact that the 2019 Plan 
identifies measures which, it is said, were first envisaged in the Plan under review and which are 
aimed at closing the carbon gap, but which will not be successful in closing it completely. Counsel 
then submitted that the 2019 Plan identifies the outstanding carbon gap which will remain after 
the measures referred to above have been implemented and goes on to identify further measures 
which will be necessary to completely close that gap. 

While there may be some merit in the suggestion that the document in question does provide 
greater detail in some areas, it must also be emphasised that it is not a plan in the sense in which 
that term is used in the 2015 Act. It has not been, for example, through the public consultation 
process which the 2015 Act mandates.  While it may provide some level of transparency about 
the Government’s thinking not do so in the very formal way which the 2015 Act mandates. 
Whatever level of clarity is required by that Act about government policy to achieve the NTO by 
2050, it must be provided in a formal plan adopted in accordance with the public participation 
measures set out in the 2015 Act.

More importantly, the real question at issue is as to whether the Plan itself gives any real or 
sufficient detail as to how it is intended to achieve the NTO. In that regard a number of factors 
must be taken in to account. 

First it is necessary to reach some overall conclusion as to the level of specificity which the Act 
requires. It seems to me that the starting point for a consideration of that question must be to 
consider the purpose of the 2015 Act as a whole. The public participation element of that purpose 
is, of course, met by the public consultation process set out in section 4(8). But it is to the 
transparency element of the purpose of the legislation as a whole that the specificity mandated 
by s.4 is directed. The purpose of requiring the Plan to be specific is to allow any interested 
member of the public to know enough about how the Government currently intends to meet the 
NTO by 2050 so as to inform the views of the reasonable and interested member of the public as 
to whether that policy is considered to be effective and appropriate.

What the public thinks of any plan and what the public might do about it if they do not like a plan 
is a matter for the public to consider. But the 2015 Act requires that the public have sufficient 
information from the Plan to enable them to reach such conclusions as they wish. 
On that basis, it seems to me that the level of specificity required of a compliant plan is that it is 
sufficient to allow a reasonable and interested member of the public to know how the 
government of the day intends to meet the NTO so as, in turn, to allow such members of the 
public as may be interested to act in whatever way, political or otherwise, that they consider 
appropriate in the light of that policy. 
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Next  there  is  what  the  Plan  itself  says.  In  the  Plan  

“Under the 2015 Act, each National Mitigation Plan measures that Government consider are 
required to manage greenhouse gas emissions and the removal of emissions at a level that is 
appropriate for furthering the national transition objective set out in that Act. Given that this 
long-term objective must be achieved by 2050, it is not prudent or even possible to specify, in 
detail, policy measures to cover this entire period as we cannot be certain what scientific or techni-
cal developments and advancements might arise over the next 30 years or so.”

Furthermore, it is of some relevance to consider what the Climate Change Advisory Council (“the 
Advisory Council”) says. The Advisory the 2015 Act. Section 11 of the Act provides that the 
functions of the Advisory Council include advising and making recommendations to the Minister 
and the Government in relation to the preparation and adoption of the Plan and in relation to the 
reduction of GHG emissions and adaptions to the effects of climate change. Sections 12 and 13 
of the Act provide that the Advisory Council is to submit annual records and periodic review 
reports to the Minister. Under s.12(2) of the 2015 Act, the annual report of the Advisory Council 
is required to include recommendations in relation to the most cost-effective manner of 
achieving reductions in GHG emissions in order to enable the achievement of the NTO and such 
other recommendations or advice as the Advisory Council considers necessary or appropriate in 
order to enable the achievement of the NTO. Section 13(7) provides that a periodic review report 
should contain a consideration of the NTO and any matter relating to that objective as the 
Advisory Council considers appropriate, a consideration of (and recommendations in relation to) 
compliance with obligations arising under EU law or international agreements and any matters 
relating to such obligations as the Advisory Council considers appropriate together with such 
advice or recommendations as the Advisory Council considers appropriate in relation to the Plan. 
The Advisory Council is not, therefore, an informal body but rather one which is established by 
statute and has, therefore, a role in law. 

I appreciate that the Government is not bound by the views of the Advisory Council. 
However, in considering, as this Court must, whether the Plan gives sufficient detail to allow a 
reasonable and interested observer to understand how it is suggested that the NTO is to be met 
by 2050, it seems to me that it is appropriate to place significant weight on the views of the 
Advisory Council which is, after all, set up under the same statute as requires the Plan to specify 
how the NTO is to be achieved. 

In that context it is appropriate to consider what the Advisory Council says. In its 2018 annual 
report, the Advisory Council stated that, 

“Ireland’s greenhouse gas emissions for 2016, and 2035, are disturbing. Ireland’s greenhouse gas 
ememissions Instead of achieving the required reduction of 1 million tonnes per year in carbon 
dioxide emissions, consistent with the National Policy Position, Ireland is currently increasing emis-
sions at a rate of 2 million tonne off course in terms of its commitments to addressing the chal-
lenge of climate change.”
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Next  there  is  what  the  Plan  itself  says.  In  the  Plan  

“Under the 2015 Act, each National Mitigation Plan measures that Government consider are 
required to manage greenhouse gas emissions and the removal of emissions at a level that is 
appropriate for furthering the national transition objective set out in that Act. Given that this 
long-term objective must be achieved by 2050, it is not prudent or even possible to specify, in 
detail, policy measures to cover this entire period as we cannot be certain what scientific or 
technical developments and advancements might arise over the next 30 years or so.”

Furthermore, it is of some relevance to consider what the Climate Change Advisory Council (“the 
Advisory Council”) says. The Advisory the 2015 Act. Section 11 of the Act provides that the 
functions of the Advisory Council include advising and making recommendations to the Minister 
and the Government in relation to the preparation and adoption of the Plan and in relation to the 
reduction of GHG emissions and adaptions to the effects of climate change. Sections 12 and 13 
of the Act provide that the Advisory Council is to submit annual records and periodic review 
reports to the Minister. Under s.12(2) of the 2015 Act, the annual report of the Advisory Council 
is required to include recommendations in relation to the most cost-effective manner of 
achieving reductions in GHG emissions in order to enable the achievement of the NTO and such 
other recommendations or advice as the Advisory Council considers necessary or appropriate in 
order to enable the achievement of the NTO. Section 13(7) provides that a periodic review report 
should contain a consideration of the NTO and any matter relating to that objective as the 
Advisory Council considers appropriate, a consideration of (and recommendations in relation to) 
compliance with obligations arising under EU law or international agreements and any matters 
relating to such obligations as the Advisory Council considers appropriate together with such 
advice or recommendations as the Advisory Council considers appropriate in relation to the Plan. 
The Advisory Council is not, therefore, an informal body but rather one which is established by 
statute and has, therefore, a role in law. 

I appreciate that the Government is not bound by the views of the Advisory Council. 
However, in considering, as this Court must, whether the Plan gives sufficient detail to allow a 
reasonable and interested observer to understand how it is suggested that the NTO is to be met 
by 2050, it seems to me that it is appropriate to place significant weight on the views of the 
Advisory Council which is, after all, set up under the same statute as requires the Plan to specify 
how the NTO is to be achieved. 

In that context it is appropriate to consider what the Advisory Council says. In its 2018 annual 
report, the Advisory Council stated that, 

“Ireland’s greenhouse gas emissions for 2016, and 2035, are disturbing. Ireland’s greenhouse gas 
ememissions Instead of achieving the required reduction of 1 million tonnes per year in carbon 
dioxide emissions, consistent with the National Policy Position, Ireland is currently increasing emis-
sions at a rate of 2 million tonne off course in terms of its commitments to addressing the chal-
lenge of climate change.”
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Similarly,  in  the  Advisory  Council’s  2017  periodic  revi

“Ireland is not projected to meet 2020 emissions the right trajectory to meet longer term EU and 
national emission reduction commitments.”

Finally, it is necessary to look at the kind of policies which the Plan suggests need to be followed 
in order to meet the NTO. Having considered what the Plan says it does seem to me to be 
reasonable to characterise significant parts of the policies as being excessively vague or 
aspirational. For example, in the field of agriculture the following is said:- 

“Ireland is one of a small number of EU countries grassland and cropland management activities 
for the 2nd commitment period of the Kyoto Protocol (KP) (2013-2020) so we are endeavouring 
to improve our understanding of the drivers of emissions from these activities with a view to 
developing policies and measures to reducing the Further investigation will also be necessary to 
analyse synergies between these policies and mobilising carbon credits under the LULUCF (land 
use, land-use change and forestry) flexibility, referred to below, in particular related to emissions 
and removals from grassland and cropland While we cannot activities besure… what future 
technologies will deliver, this is true of every sector. That said, new technologies are constantly 
emerging and we will be ready to encourage adoption of those that support climate ambition…
In addition, continued research and development is needed to support the development and 
roll-out of new technologies to reduce greenhouse gas emissions, which highlights the 
importance of national research and coherence with the EC Horizon  2020  programme  and 
Emphasis LIFE added .funding).”  
 
Furthermore, several of the proposals made in the agriculture chapter of the Plan involve carrying 
out “further research” into areas such as b barriers which influence farmers’ participation in e the 
Plan also contains somewhat vague proposals to “con transfer and exchange to farmers by 
developing a network across State agencies and relevant advisory bodies” and to “further 
develop the information collected for beef, dairy and other agriculture.

I accept that the legislation clearly contemplates that knowledge will evolve and that the detail 
of the Plan will become more fixed as time moves on. However, that does not seem to me to 
prevent there being a clear present statutory obligation on the Government, in formulating a 
plan, to at least give some realistic level of detail about how it is intended to meet the NTO. 
Some general indication of the sort of specific measures which will or may be required needs to 
be given. The legislation does, after all, require that a plan “specify” how the NTO is to be m 
seems clear that s.4 requires that the measures necessary to achieve the NTO must be specified 
not only for the first five years but for the full length of the period then unexpired up to 2050.
The level of specificity for the latter years may legitimately be less but there must be, nonetheless, 
a policy identified which does specify in some reasonable detail the kind of measures that will be 
required up to 2050. 
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The fact that some of those measures may come to be adjusted over time because of 
developments in knowledge, data or technology does not alter the fact that a best current 
estimate as to how the NTO is going to be achieved needs to be made and not left to sometime 
in the future. As noted earlier, this is not a five-year plan but rather ought to have been a 33-year 
plan. 

In my judgment the Plan falls a long way short of the sort of specificity which the statute requires. 
I do not consider that the reasonable and interested observer would know, in any sufficient detail, 
how it really is intended, under current government policy, to achieve the NTO by 2050 on the 
basis of the information contained in the Plan. Too much is left to further study or investigation. 
In that context it must, of course, be recognised that matters such as the extent to which new 
technologies for carbon extraction may be able to play a role is undoubtedly itself uncertain on 
the basis of current knowledge. However, that is no reason not to give some estimate as to how 
it is currently intended that such measures will be deployed and what the effect of their 
deployment is hoped to be. Undoubtedly any such estimates can be highly qualified by the fact 
that, as the technology and knowledge develops, it may prove to be more or less able to achieve 
the initial aims attributable to it. 

However, that is no reason not to indicate how and when particular types of technology are 
currently hoped to be brought on board. If it proves possible to achieve more than might currently 
be envisaged then, doubtless, other elements of the Plan can evolve in a way which may place a 
lesser burden on certain sectors. If it proves that the technology is less useful than currently 
envisaged, then the burden on some sectors may have to increase. But the public are entitled to 
know what current thinking is and, indeed, form a judgment both on whether the Plan is realistic 
and whether the types of technology considered in the Plan are appropriate and likely to be 
effective. In my view, a reasonable and interested observer would not really have a sufficient view 
of just how it is currently hoped that such measures might contribute towards achieving the NTO 
to form a considered judgement.

On that basis, I would hold that the Plan does not comply with the requirements of the 2015 Act 
and, in particular, section 4. On that basis I would hold that the Plan should be quashed on the 
grounds of having failed to comply with its statutory mandate in that regard. 

Given that the Plan should, in my view, be quashed, it is necessary to consider whether, and, if so, 
to what extent, it is appropriate to deal with the wider rights based issues which arose on this 
appeal. In that context it is worth noting that I propose that the Plan be quashed on grounds 
which are substantive rather than purely procedural. On that basis this plan will never fall to be 
assessed again, for any new plan adopted under the 2015 Act will need to be different so as to 
meet the deficiencies which have been identified. There is, therefore, an argument to the effect 
that any consideration of the further rights based issues which arise on this appeal would be 
purely theoretical as such a consideration would have, as its focus, a plan which will not be 
reproduced. However, it seems to me that at least the question of standing is of some continuing 
importance because that issue would arise in any challenge sought to be brought by FIE, or indeed 
any other corporate NGO in the environmental field, in respect of any future plan. 
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On that basis, it does seem to me to be appropriate to go on to consider at least the question of 
standing in respect of the rights based claims made under both the Constitution and the ECHR. It 
may also, to a limited extent, be appropriate to consider some of the other issues which arose on 
this appeal. I will address that question when I have outlined my views on the position in respect 
of standing to which I now turn. 

7. Standing 
I propose to consider together the question of the standing of FIE to mount rights-based claims 
both in respect of certain rights guaranteed by the Constitution and also under the 2003 Act. 
It is appreciated that it does not necessarily follow that the requirements of standing must be the 
same under both headings but I nonetheless consider it to be convenient to address all standing 
issues at this stage. 

The fundamental objection which the Government takes to the proposition that FIE has standing 
under either heading stems from the fact that all of the rights sought to be relied on, whether 
under the Constitution or under the ECHR, are personal rights which FIE itself does not enjoy. 
The rights relied on under the Constitution are the right to life and the right to bodily integrity. 
Those rights are personal to individuals. Likewise, the rights relied on under the ECHR are those 
guaranteed by both Article 2 and Article 8. These are again personal rights. 

Counsel accepted that FIE, as a corporate entity, did not itself enjoy the rights sought to be relied 
on, whether under the Constitution or the ECHR. However, counsel argued that the jurisprudence 
recognises that there have been cases where entities have been accorded standing, even though 
the entities concerned did not enjoy the rights sought to be advanced in the relevant proceedings.

On the question of standing to put forward the claim based on constitutional rights, the argument 
put forward by the Government relies on well-established jurisprudence to the effect that Irish 
constitutional law does not recognise a so-called actio popularis, being an action brought, as it 
were, on behalf of the public as a whole. Furthermore, it is said that, relying on Cahill v. Sutton and 
subsequent case law, Irish standing rules in constitutional cases do not recognise a so-called jus 
tertii, or an action in which a person seeks to rely on rights enjoyed by others. 
The Government argues that these proceedings fall into both excluded categories. 

As already noted, it was accepted at the oral hearing that FIE does not enjoy the personal 
constitutional rights on which reliance is sought to be placed. To that extent, it would appear that 
it must follow that FIE does not, prima facie, have standing for constitutional purposes so far as 
these proceedings are concerned. The real issue under this heading is as to whether this case 
comes within one of those exceptions where a third party, including a corporate body such as FIE, 
may have standing to maintain a claim based on the rights of others. 
 

 

7.1

7.2

7.3

7.4

7.5

PAGE 154



CLIMATE CHANGE CASES - EUROPEJUDICIAL TRAINING 2020

So far as standing to maintain the claims under the ECHR are concerned, it was accepted at the 
oral hearing that FIE would not have standing to bring a complaint before the ECtHR. 
However, it was argued that it did not follow that a party that would not have Strasbourg standing 
would necessarily be precluded from maintaining a claim under the 2003 Act. The real question, 
so far as standing to maintain the ECHR aspect of the claim is concerned, was as to whether it is 
possible for a party, who would not have standing before the ECtHR, to bring proceedings relying 
on the 2003 Act and, if so, what circumstances permit such a claim to be brought. 

Before considering those issues in detail, it is also necessary to mention the potential reliance 
placed by FIE on an asserted right to a healthy environment, relying on the judgment of Barrett J. 
in Fingal Co. Council. However, at the oral hearing, counsel for FIE accepted that, in the context 
of these proceedings, there was no material difference, insofar as this case was concerned, 
between the established constitutional rights relied on, being the right to life and the right to 
bodily integrity, and any right to a healthy environment, should one exist. Counsel did, of course, 
indicate that, should such a right be found to exist under the Constitution, it might well have 
significant implications in other proceedings where the asserted rights sought to be relied on 
went beyond representing an aspect of the right to life or the right to bodily integrity. 
However, it was clear that no such issues arose in this case so that any right to a healthy 
environment which might be held to exist for the purposes of these proceedings would not extend 
beyond the boundaries of the right to life and the right to bodily integrity. In those circumstances, 
it does not seem to me that it is either necessary or appropriate to give any additional 
consideration to the question of identifying those persons or bodies as might have standing to 
maintain a claim based on the asserted right to a healthy environment said to derive from those 
quintessentially personal rights. In the particular circumstances of this case it is difficult to see 
how a body, such as FIE, could have standing to maintain a right to a healthy environment (which 
is co-extensive with the right to life and the right to bodily integrity) unless such a body also 
would have standing to maintain a claim based directly on those rights. 
Ultimately, therefore, the question of whether FIE has standing to maintain the constitutional 
rights based aspect of their case comes down to a question of whether they come within excep-
tions to the general rule.

In that context, reliance is placed on decisions such as Coogan and Irish Penal Reform Trust. 
However, it is important to return to Cahill v. Sutton, which remains the most important case in 
this area and represents the foundation of the modern law of standing in constitutional cases. 
It is important to recognise first that Cahill v. Sutton suggested a general rule which is to the effect 
that, in order to have standing, a claimant must be able to show that rights which that claimant 
enjoyed have potentially been interfered with (or be in danger of being interfered with) by the 
measure whose constitutionality is in question. In that context Henchy J. stated the following at 
pp. 281-282:- 
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“The general approach to the question of standin jurisdictions was referred to as follows in the 
judgment of this Court in the East Donegal Co-Operative case (at p.338):

"With regard to the locus standi of the plaintiffs the question raised has been determined in 
different ways in countries which have constitutional provisions similar to our own. 
It is unnecessary here to go into this matter in detail beyond stating that at one end of the 
spectrum of opinions on this topic one finds the contention that there exists a right of action 
akin to an actio popularis which will entitle any person, whether he is directly affected by the 
Act or not, to maintain proceedings and challenge the validity of any Act passed by the 
parliament of the country of which he is a citizen or to whose laws he is subject by residing in 
that country. At the other end of the spectrum is the contention that no one can maintain such 
an action unless he can show that not merely do the provisions of the Act in question apply to 
activities in which he is currently engaged but that their application has actually affected his 
activities adversely. The Court rejects the latter contention and does not find it necessary in the 
circumstances of this case to express any view upon the former".

In point of fact, in no comparable jurisdiction to which the Court's attention has been directed 
does either of those two polarised opinions or contentions seem to have received authoritative 
judicial acceptance. On the contrary, in other jurisdictions the widely accepted practice of courts 
which are invested with comparable powers of reviewing legislation in the light of constitutional 
provisions is to require the person who challenges a particular legislative provision to show 
either that he has been personally affected injuriously by it or that he is in imminent danger of 
becoming the victim of it. This general rule means that the challenger must adduce 
circumstances showing that the impugned provision is operating, or is poised to operate, in such 
a way as to deprive him personally of the benefit of a particular constitutional right. In that way 
each challenge is assessed judicially in the light of the application of the impugned provision to 
the challenger's own circumstances.”

“This rule, however, being but a rule of practice to expansion, exception or qualification when 
the justice of the case so requires.
Since the paramount consideration in the exercise of the jurisdiction of the Courts to review 
legislation in the light of the Constitution is to ensure that persons entitled to the benefit of a 
constitutional right will not be prejudiced through being wrongfully deprived of it, there will be 
cases where the want of the normal locus standi on the part of the person questioning the 
constitutionality of the statute may be overlooked if, in the circumstances of the case, there is a 
transcendent need to assert against the statute the constitutional provision that has been 
invoked. For example, while the challenger may lack the personal standing normally required, 
those prejudicially affected by the impugned statute may not be in a position to assert 
adequately, or in time, their constitutional rights. In such a case the court might decide to ignore 
the want of normal personal standing on the part of the litigant before it. 

However, in Cahill v. Sutton, this Court also recognised that the general rule can be relaxed in 
appropriate cases. At p. 285 of his judgement in that case, Henchy J stated:- 

7.9

PAGE 156



CLIMATE CHANGE CASES - EUROPEJUDICIAL TRAINING 2020

Likewise, the absence of a prejudice or injury peculiar to the challenger might be overlooked, in 
the discretion of the court, if the impugned provision is directed at or operable against a 
grouping which includes the challenger, or with whom the challenger may be said to have a 
common interest— particularly in cases where, because of the nature of the subject matter, it is 
difficult to segregate those affected from those not affected by the challenged provision.

However, those examples of possible exceptions to the rule should not be taken as indicating 
where the limits of the rule are to be drawn. It is undesirable to go further than to say that the 
stated rule of personal standing may be waived or relaxed if, in the particular circumstances of 
a case, the court finds that there are weighty countervailing considerations justifying a 
departure  from  the  rule.

“This general, but not absolute,-restrainthas muchruleto commendofjudicial it. It ensures that 
normally the controversy will rest on facts which are referable primarily and specifically to the 
challenger, thus giving concreteness and first-hand reality to what might otherwise be an 
abstract or hypothetical legal argument. The resulting decision of the court will be either the 
allowance or the rejection of the challenge in so far as it is based on the facts adduced. If the 
challenge succeeds, the impugned provision will be struck down. If it fails, it does not follow that 
a similar challenge raised later on a different set of facts will fail: see Ryan v. 
The Attorney General [1965] I.R. 294. at p. 353 of the report. In that way the flexibility and reach 
of the particular constitutional provision invoked are fully preserved and given necessary 
application.

There is also the hazard that if the courts were to accord citizens unrestricted access, regardless 
of qualification, for the purpose of getting legislative provisions invalidated on constitutional 
grounds, this important jurisdiction would be subject to abuse.”

In my view, Henchy J. also made a number of important observations at pp. 282-284 in the 
following terms:- 

7.10

“In  particular,  the  working  interrelation  that Parliament and the Judiciary in the democratic 
scheme of things postulated by the Constitution would not be served if no threshold 
qualification were ever required for an attack in the courts on the manner in which the 
Legislature has exercised its law-making powers. Without such a qualification the courts might 
be thought to encourage those who have opposed a particular Bill on its way through 
Parliament to ignore or devalue its elevation into an Act of Parliament by continuing their 
opposition to it by means of an action to have it invalidated on constitutional grounds. It would 
be contrary to the spirit of the Constitution if the courts were to allow the opposition that was 
raised to a proposed legislative measure, inside or outside Parliament, to have an unrestricted 
and unqualified right to move from the political arena to the High Court once a Bill has become 
an Act. 

Henchy J. went on to comment as follows:-7.11
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And it would not accord with the smooth working of the organs of State established by the 
Constitution if the enactments of the National Parliament were liable to be thwarted or delayed 
in their operation by litigation which could be brought at the whim of every  or  any  citizen,  
whether  or  not  he  has  a  pers

“In such a satisfiedcase thatI theamtest is that of a bona fide concern and interest, interest being 
used in the sense of proximity or an objective interest. To ascertain whether such bona fide 
concern and interest exists in a particular case it is of special importance to consider the nature 
of the constitutional right sought to be protected. In this case that right is the right to life of an 
unborn child in it’s mother’s womb. The threat to that constitutional the death of the child. 
In respect of such a threat there can never be a victim or potential victim who can sue… 
The part, however, proceedings to which I have referred, which were successfully brought to 
conclusion by the Attorney General at its relation, and the particular right which it seeks to 
protect with its importance to the whole nature of our society, constitute sufficient grounds for 
holding that it is a person with a bona fide concern and interest and accordingly has the 
necessary legal  standing  to  bring  the  action.

“The direct threatolife istoan abortion,that arightprocedure whicht in the nature of things is 
likely to be procured by the expectant mother. The two whose rights are protected cannot or 
will not invoke the constitutional guarantee. Who will?”

It might well be said that the distinction identified by Henchy J. is of some relevance in the context 
of these proceedings. There clearly is a risk of the distinction between rights based litigation, on 
the one hand, and political or policy issues, on the other becoming blurred in cases such as this. 
I would view the observations of Henchy J., which I have cited, as conveying a warning against an 
over-liberal use of the undoubted entitlement of the courts to relax the general rule. 
However, it also seems clear that cases such as Coogan and Irish Penal Reform Trust do represent 
appropriate relaxations of the general rule in accordance with the overall approach identified in 
Cahill v. Sutton. It is important to analyse the reasons why standing was accepted as existing in 
those cases. 

The rights asserted in Coogan were the rights of the unborn. It is clear that any rights which the 
unborn might have enjoyed, whether under the 8th Amendment to the Constitution (since 
repealed) or otherwise, would inevitably involve some other person or body seeking to vindicate 
those rights. In Coogan, Finlay C.J. commented, at p. 742 as follows:- 

7.12

7.13

While McCarthy J. dissented on the question of whether the plaintiffs in that case had standing, 
he did so on the basis of his view that the appropriate plaintiff was the Attorney General in all the 
circumstances of the case. McCarthy J., therefore, considered that the rights involved could be 
vindicated but with a different plaintiff. He did, however, in that context, observe, in a typically 
pithy fashion, at p. 750 the following:- 
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On one view it might be said that Irish Penal Reform Trust extends the scope of standing a little 
further. In that case the Irish Penal Reform Trust was one of three plaintiffs seeking to challenge 
prison conditions and their compatibility with the Constitution. The other two plaintiffs were 
former prisoners. The case sought to address what, it was contended, amounted to systemic 
deficiencies in the treatment of prisoners with psychiatric problems. If the case were limited to 
the personal experience of the two individual plaintiffs, it would not have been possible to 
advance the case that the deficiencies were systemic. 

Furthermore, a representative of the Irish Penal Reform Trust swore an affidavit setting out her 
belief, and that of the Trust, that, in their experience, prisoners affected by these deficiencies (by 
definition prisoners suffering from psychiatric illnesses) are not in a position to assert adequately 
or in time their constitutional rights, especially in regard to systemic deficiencies. The Trust had 
carried out a great deal of work and expended considerable effort in bringing the proceedings, 
including the retention of international experts. It was specifically stated that the Trust believed 
that, notwithstanding the fact that prison conditions were a matter of interest to the wider 
community, and that it strongly contended the conditions in Mountjoy Prison did not comply at 
the time with basic standards of human rights, nevertheless, such matters would never be 
adequately addressed unless the proceedings could be determined as constituted. 
 
Gilligan J. in his judgment observed that Henchy J. in Cahill v Sutton had been careful to note that 
the rule on standing was a rule on practice and could be waived or relaxed if, in the particular 
circumstances of the case, there were weighty countervailing considerations. An example given 
by Henchy J. was where those prejudicially affected by the impugned statute might not be in a 
position to assert adequately or in time their constitutional rights. Gilligan J. considered that a 
case illustrating this exception was Coogan. Gilligan J. also considered that prisoners with 
psychiatric problems were among the most vulnerable and disadvantaged members of society. 
Many prisoners might be ignorant of their rights and fear retribution if they challenged the prison 
authorities. Such prisoners might well be unaware of the constitutional right to receive a better 
standard of treatment. This put the particular category of prisoner in an extremely disadvantaged 
position. He considered that this was an appropriate case in which to relax the rules on standing 
in such circumstances.

In the present case, no real attempt has been made to explain why FIE has launched these 
proceedings and why individual plaintiffs have not commenced the proceedings, or sought to be 
joined. It is not suggested that the potential class of individual plaintiffs (which is very extensive 
indeed) suffers from any vulnerability or would face any difficulty in asserting the claim or that 
the claim would in any way be limited if brought by individuals. For these reasons and more, it 
does not seem to me that Irish Penal Reform Trust supports the plaintiff’s case on standing.
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It should be emphasised that Irish standing rules are, therefore, flexible but not infinitely so. This 
point was again emphasised in Mohan which represents the latest clarification of the 
constitutional law of standing by this Court. In that context it is worth recalling that the standing 
recognised in Digital Rights involved claims which a company was entitled to bring as a company. 

Thus there was no question in Digital Rights of a corporate entity being permitted to assert rights 
which were only those of others. The rights were those of the company itself. I would, in any 
event, reserve my position on whether I would fully follow all of the reasoning in Digital Rights 
concerning standing. For present purposes it is sufficient to indicate that Digital Rights does not 
provide any basis for suggesting that a corporate entity has standing to bring proceedings which 
solely seek to advance the rights of individuals rather than rights of the corporate entity itself. 

I would accept, therefore, that there are circumstances in which an overly strict approach to 
standing could lead to important rights not being vindicated. However, that does not take away 
from the importance of standing rules in our constitutional order. The underlying position was 
reiterated in the recent decision of this Court in Mohan, which re-emphasised the need, ordinarily, 
for a plaintiff to be able to demonstrate that they have been affected in reality or as a matter of 
fact by virtue of the measure which they seek to challenge on the basis that it breaches rights. 
That remains the fundamental proposition. The circumstances in which it is permissible to accord 
standing outside the bounds of that basic principle must necessarily be limited and involve 
situations where there would be a real risk that important rights would not be vindicated unless 
a more relaxed attitude to standing were adopted.

That leads to a consideration of the reasons why a corporate entity has chosen to bring these 
proceedings relying, as FIE does, on personal rights which it does not enjoy. Other than a 
suggestion that it was desire to protect individuals from a possible exposure to the costs of 
unsuccessful proceedings, no real explanation was given as to why an individual or individuals 
could not have brought these proceedings instead of FIE. There does not seem to be any practical 
reason why FIE could not have provided support for such individuals in whatever manner it 
considered appropriate. It seems to me that these proceedings are a far cry from the kind of 
circumstances which this Court accepted justified departure from ordinary standing rules in cases 
such as Coogan and Irish Penal Reform Trust. To hold that FIE had standing in the circumstances 
of this case would, in my view, involve a move to a situation where standing was greatly 
expanded and the absence of standing would largely be confined to cases involving persons who 
simply maintain proceedings on a meddlesome basis. I do not consider that there is a justification 
for such a wide expansion of our standing rules. Nor do I consider that FIE have put forward any 
adequate basis to explain why these proceedings could not have been brought in the ordinary 
way by persons who would undoubtedly enjoy the right to life and the right to bodily integrity on 
which reliance is placed. In those circumstances I would conclude that FIE does not have standing 
to maintain the constitutional rights based aspect of their case. 
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“A right to an environment that is consistent-being wit of citizens at large is an essential 
condition for the fulfilment of all human rights. It is an indispensable existential right that is 
enjoyed universally, yet which is vested personally as a right that presents and can be seen 
always to have presented, and to enjoy protection, under Art. 40.3.1° of the Constitution. 
It is not so utopian a right that it can never be enforced. Once concretised into specific duties and 
obligations, its enforcement is entirely practicable. Even so, every dimension of the right to an 
environment that is consistent with the human dignity and well-being of citizens at large does 
not, for the reasons identified previously above, require to be apprehended and to be described 
in detail before that right can be recognised to exist. Concrete duties and responsibilities will fall 
in time to be defined and demarcated. But to start down that path of definition and 
demarcation, one first has to recognise that there is a personal constitutional right to an 
environment that is consistent with the human dignity and well-being of citizens at large and 
upon which those duties and responsibilities  will  be  constructed.

Turning to the issues which arise in respect of standing to maintain the ECHR claim, I am prepared 
to accept that there may be circumstances where a person or entity might not have standing to 
bring a complaint before the ECtHR but where, in accordance with Irish standing rules, the same 
party might be able to maintain a claim based on the 2003 Act. However, I find it difficult to see 
how a party who would not have standing to maintain a particular form of claim based on an 
asserted breach of Irish constitutional rights could have standing to maintain a claim based on the 
2003 Act, where the rights under the ECHR said to be infringed are the same or analogous rights 
to those which might have been asserted under the Constitution. 

Having concluded that FIE would not have standing to maintain a claim based on the right to life 
or the right to bodily integrity of others under the Irish Constitution, it seems to me to follow that 
FIE likewise does not have standing to maintain a claim based on the provisions of the 2003 Act 
where reliance is being placed on the analogous Art. 2 and Art. 8 rights. I would, therefore, con-
clude that FIE does not have standing to maintain any of the rights based claims put forward in 
these proceedings. 

In those circumstances I would not, ordinarily, go on to deal with any other aspects of the case 
and would leave further consideration of any of the issues raised to a case brought by a person or 
persons who did have standing. However, there is one aspect of the case on which I feel it 
appropriate to comment. The question of whether there exists an unenumerated or derived right 
to a healthy environment under the Irish Constitution was debated in these proceedings both in 
the High Court and in this Court. MacGrath J., in the High Court, indicated that he was prepared to 
accept, for the purposes of these proceedings, that such a right does exist following on from the 
decision of Barrett J. in Fingal Co. Council. Lest by not commenting on those matters it might in 
the future be argued that this Court had implicitly accepted the position identified by Barrett J., 
and accepted by MacGrath J. for the purposes of the argument, in their respective High Court 
judgments, I feel it is necessary to go on to make at least some observations on that issue.

8. A Constitutional Right to a Healthy Environment? 
In Fingal County Council, at para. 264 of his judgment, Barrett J. said the following:- 
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“Accepting for the purposes of this case, that th environment consistent with human dignity, in 
my view, it cannot be concluded that it  is  the  plan  which  places  these  rights  at  risk.

In the High Court in this case, MacGrath J. said the following at para. 133 of his judgment:- 8.2

An appropriate starting point might well be to consider what precisely was meant by Barrett J. 
when he suggested that there was an unenumerated constitutional right to the environment 
consistent with human dignity. It is perhaps overly pedantic to say that everyone has an 
environment whether it be good or bad. A world in which some of the more pessimistic 
predictions connected with climate change had actually come to pass would still be a world in 
which there was an environment, albeit one which might be extremely hostile and very 
dangerous. I understand that it was for such reasons that, quite sensibly, counsel for FIE suggested 
that the appropriate characterisation of the right (at least for the purposes of this case) was to 
describe it as a right to a healthy environment. In fairness to Barrett J., 
It should again be noted that he did describe the right as being one of an entitlement to an 
environment consistent with human dignity.

I should start by commenting that, in my view, it would be more appropriate to characterise 
constitutional rights which cannot be found in express terms in the wording of the Constitution 
itself as being derived rights rather than unenumerated rights. The jurisprudence has, of course, 
identified rights recognised by the Constitution where the wording of the text does not use a term 
directly providing for the right concerned. There is no direct reference to privacy. There is no 
direct reference to a right not to be inappropriately deprived of the ability to work. Yet both of 
these rights have been recognised as existing under the Constitution, the former in McGee v. The 
Attorney General [1974] IR 284 and the latter in N.V.H v. Minister for Justice and Equality [2018] 
1 IR 246. 

There is a sense in which the term “unenumerated” is wording of the Constitution does not refer 
directly to rights such as those which I have mentioned. However, there is a danger that the use 
an impression that judges simply identify rights of which they approve and deem them to be part 
of the Constitution. 

That does not seem to me to have been the process by which the so-called unenumerated rights 
have come to be identified, but nonetheless it carries a risk of misimpression. It is for that reason 
that I would consider the term “deri for it conveys that there must be some root of title in the text 
or structure of the Constitution from which the right in question can be derived. It may stem, for 
example, from a constitutional value such as dignity when taken in conjunction with other 
express rights or obligations. It may stem from the democratic nature of the State whose 
fundamental structures are set out in the Constitution. It may derive from a combination of rights, 
values and structure. However, it cannot derive simply from judges looking into their hearts and 
identifying rights which they think should be in the Constitution. It must derive from judges 
considering the Constitution as a whole and identifying rights which can be derived from the 
Constitution as a whole. 
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“It  is  the  totality  and  absoluteness  of Act the of  prohi 1935 that counsel for the plaintiff 
impugn as infringing what they say are her constitutionally guaranteed rights as a citizen. As has 
been held in a number of cases, the unspecified personal rights guaranteed by sub-s. 1 of s. 3 of 
Article 40 are not confined to those specified in sub-s. 2 of that section. It is for the Courts to 
decide in a particular case whether the right relied on comes within the constitutional 
guarantee. To do so, it must be shown that it is a right that inheres in the citizen in question by 
virtue of his human personality. The lack of precision in this test is reduced when sub-s. 1 of s. 3 
of Article 40 is read (as it must be) in the light of the Constitution as a whole and, in particular, 
in the light of what the Constitution, expressly or by necessary implication, deems to be 
fundamental to the personal standing of the individual in question in the context of the social 
order envisaged by the Constitution. The infinite variety in the relationships between the citizen 
and his fellows and between the citizen and the State makes an exhaustive enumeration  of  the  
guaranteed  rights  difficult,

In saying that, I would emphasise that I do not thereby advocate a narrow textualist approach. In 
that context I fully agreed with the observations of Henchy J. in McGee, where, at p.325 he says:- 

8.7

This approach was extended on by Henchy J. in his dissenting judgment in Norris v. The Attorney 
General [1984] IR 36. The above passage was also cited by McCarthy J. in his judgment in the same 
case at p. 97, and the general approach identified has been affirmed by this Court more recently 
in Fleming v. Ireland & Ors. [2013] 2 IR 417 and in N.V.H. 

What needs to be guarded against is allowing for a blurring of the separation of powers by 
permitting issues which are more properly political and policy matters (for the legislature and the 
executive) to impermissibly drift into the judicial sphere. Where it is possible properly to derive 
rights from the Constitution then no such risk arises. Where, however, judges are simply asked to 
identify rights which the then the separation of powers is truly blurred. Indeed, in this context, 
there are common considerations between these issues and questions of standing already 
addressed. Allowing even well motivated parties to rely on constitutional rights which they do 
not enjoy, likewise, runs the risk of blurring the lines between the judicial and the other powers 
of the State. 

Returning to the issue in this case, it might be said that, in one sense, the beginning and end of this 
argument stems from the acceptance by counsel for FIE that a right to a healthy environment, 
should it exist, would not add to the analysis in these proceedings, for it would not extend the 
rights relied on beyond the right to life and the right to bodily integrity whose existence is not 
doubted. However, that very fact seems to me to demonstrate one of the difficulties with the 
asserted right. What exactly does it mean? How does it fit into the constitutional order? Does it 
really advance rights beyond the right to life and the right to bodily integrity? If not, then what is 
the point of recognising such a right? If so, then in what way and within what parameters? 
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The very vague nature of the right identified by Barrett J. in Fingal Co. Council can, in my view, be 
demonstrated from the fact that it seemed to have little or no bearing on the outcome of those 
proceedings. While it is of course the case, as Barrett J. noted, that the parameters of identified 
rights can be refined as the case law develops, it does seem to me that there needs to be at least 
some concrete shape to a right before it is appropriate to identify it as representing a standalone 
and separate right derived from the Constitution. If it does not extend existing recognised rights, 
then there is no need for it. If it does extend existing recognised rights, then there needs to be at 
least some general clarity about the nature of the right so that there can be a proper analysis of 
whether the recognition of the asserted right can truly be derived from the Constitution itself. 
In my view, the right to an environment consistent with human dignity, or alternatively the right 
to a healthy environment, as identified in Fingal Co. Council and as accepted by the trial judge for 
the purposes of argument in this case, is impermissibly vague. It either does not bring matters 
beyond the right to life or the right to bodily integrity, in which case there is no need for it. 
If it does go beyond those rights, then there is not a sufficient general definition (even one which 
might, in principle, be filled in by later cases) about the sort of parameters within which it is to 
operate.

In the course of argument, the Court was referred to a textbook by David Boyd, a leading expert 
in Canadian environmental law and policy, entitled The Environmental Rights Revolution: 
A Global Study of Constitutions, Human Rights, and the Environment (UBC Press, 2011), which is 
a detailed and scholarly account of the recognition of environmental rights in many jurisdictions. 
It is, however, striking that, in most of the states where a constitutional right in the environmental 
field has been recognised, same has been achieved by the inclusion of express wording in the 
constitutional instruments of the state concerned. In other words, in accordance with the 
appropriate process to adopt or amend the Constitution of the state concerned, a particular type 
of environmental right has been inserted into the Constitution. The advantage of express incorpo-
ration is that the precise type of constitutional right to the environment which is to be recognised 
can be the subject of debate and democratic approval. As is also clear from Boyd, there have been 
a number of different models adopted to incorporate environmental rights into constitutional 
instruments. 

It is striking that, with one exception, no such right has been recognised in countries within the 
broad common law family. The exception concerned is India. However, it is necessary to have 
regard to the fact that there are significant differences between the constitutional structure and 
context in India compared with this jurisdiction which would make it inappropriate, without 
significant further analysis, to consider that the relevant Indian jurisprudence in this case might 
prove persuasive in the Irish constitutional regime. Given that neither party sought to place 
reliance on Indian case law, I do not think it appropriate, in the context of this case, to consider 
the Indian case law further. 
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It does not seem to me that a cogent case has been made out for the identification of a derived 
right to a healthy environment. However, it is important, in saying that, to fully acknowledge that 
there may well be cases, which are environmental in nature, where constitutional rights and 
obligations may be engaged. Indeed, this case provides a good example. Had standing been 
established or had similar proceedings been brought by persons who undoubtedly had standing, 
then it would have been necessary for this Court to consider the circumstances in which climate 
change measures (or the lack of them) might be said to interfere with the right to life or the right 
to bodily integrity. Other examples could, doubtless be given. In indicating that I consider the 
asserted right to a healthy environment to be an either unnecessary addition (if it does not go 
beyond the right to life and the right to bodily integrity) or to be impermissibly vague (if it does), 
I should not be taken as suggesting that constitutional rights and state obligations have no role to 
play in environment issues. 

There is, perhaps, a connecting thread between some of the important elements which are 
touched on in this judgment. As noted in the section on ultra vires, what might well have been a 
non-justiciable question of policy clearly became justiciable because both a policy (the NTO) and 
the need to specify how that policy was to be achieved became matters of law by virtue of the 
2015 Act. The fact that policy became law obliges this Court to consider whether the Plan 
complied with the legal obligations imposed on a plan by the 2015 Act and, if not satisfied that 
the Plan does so, to say so in clear terms.

Similar considerations apply in respect of constitutional claims. It is again important to reiterate 
that questions of general policy do not fall within the remit of the courts under the separation of 
powers. However, if an individual with standing to assert personal rights can establish that those 
rights have been breached in a particular way (or, indeed, that the Constitution is not being
complied with in some matter that affects every citizen equally as occurred in Crotty v An 
Taoiseach [1987] I.R. 713), then the Court can and must act to vindicate such rights and uphold 
the Constitution. That will be so even if an assessment of whether rights have been breached or 
constitutional obligations not met may involve complex matters which can also involve policy. 
Constitutional rights and obligations and matters of policy do not fall into hermetically sealed 
boxes. There are undoubtedly matters which can clearly be assigned to one or other. However, 
there are also matters which may involve policy, but where that policy has been incorporated into 
law or may arguably impinge rights guaranteed under the Constitution, where the courts do have 
a role. 

In that context, I do acknowledge that, in an appropriate case, it may well be that constitutional 
rights might play a role in environmental proceedings. I would not rule out the possibility that the 
interplay of existing constitutional rights with the constitutional values to be found in the 
constitutional text and other provisions, such as those to be found in Art. 10 and also the right to 
property and the special position of the home, might give rise to specific obligations on the part 
of the State in particular circumstances. Exactly how any such rights or obligations should be 
characterised and how the boundaries of such rights and obligations might be defined is a matter 
to be addressed in cases where 
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they truly arise and have the potential to affect the result. Those questions do not arise in this 
case and it would, therefore, be, in my view, wholly inappropriate to address them. For present 
purposes, I think it is sufficient to indicate that the ill-defined right to a healthy environment 
sought to be relied on is either superfluous or lacking in precision and I would not suggest that a 
right as so described can be derived from the Constitution. 

9. Conclusions 
In this judgment I first consider the argument put forward by FIE to the effect that the Plan does 
not comply with its legislative remit under the 2015 Act and is, therefore, ultra vires. It is noted 
that there was no question raised at the hearing as to the standing of FIE to make arguments along 
those lines. For the reasons set out in this judgment I conclude that, contrary to the submissions 
made on behalf of the Government, FIE should be entitled to pursue the wider range of argument 
on this issue addressed in their written submissions. I also conclude that the issues are justiciable 
and do not amount to an impermissible impingement by the courts into areas of policy. What 
might once have been policy has become law by virtue of the enactment of the 2015 Act.

I also conclude that the 2015 Act, and in particular s.4, requires a sufficient level of specificity in 
the measures identified in a compliant plan that are required to meet the National Transitional 
Objective by 2050 so that a reasonable and interested person could make a judgement both as to 
whether the plan in question is realistic and as to whether they agree with the policy options for 
achieving the NTO which such a plan specifies. The 2015 Act as a whole involves both public 
participation in the process leading to the adoption of a plan but also transparency as to the 
formal government policy, adopted in accordance with a statutory regime, for achieving what is 
now the statutory policy of meeting the NTO by 2050. A compliant plan is not a five-year plan but 
rather a plan covering the full period remaining to 2050. While the detail of what is intended to 
happen in later years may understandably be less complete, a compliant plan must be sufficiently 
specific as to policy over the whole period to 2050.

For the reasons also set out in this judgment, I have concluded that the Plan falls well short of the 
level of specificity required to provide that transparency and to comply with the provisions of the 
2015 Act. On that basis, I propose that the Plan be quashed. 

I have also considered in this judgment whether it is appropriate to go on to deal with any of the 
further issues raised, given that I propose that the Plan be quashed and that it follows that an 
identical plan cannot be made in the future. However, as the issues of standing debated in this 
appeal could well arise in any future challenge to a new plan, I do address those questions. 
For the reasons set out in this judgment I conclude that FIE, as a corporate entity which does not 
enjoy in itself the right to life or the right to bodily integrity, does not have standing to maintain 
the rights based arguments sought to be put forward whether under the Constitution or under the 
ECHR. I also conclude that it has not been shown that it is necessary to allow FIE to have standing 
under the exception to the general rule, which arises in circumstances where refusing standing 
would make the enforcement of important rights either impossible or excessively difficult. 
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On that basis I did not consider it appropriate to address the rights-based arguments put forward, 
but do offer views on the question of whether there is an unenumerated or, as I would prefer to 
put it, derived right under the Constitution to a healthy environment. 

While not ruling out the possibility that constitutional rights and obligations may well be engaged 
in the environmental field in an appropriate case, I express the view that the asserted right to a 
healthy environment is either superfluous (if it does not extend beyond the right to life and the 
right to bodily integrity) or is excessively vague and ill-defined (if it does go beyond those rights). 
As thus formulated, I express the view that such a right cannot be derived from the Constitution. 
I would reserve the position of whether, and if in what form, constitutional rights and state 
obligations may be relevant in environmental litigation to a case in which those issues would 
prove crucial. 

9.5
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In 2016, a group of senior women, filed suit against the Swiss Government, alleging that the 
government had failed to uphold obligations under the Swiss Constitution and European Convention 
on Human Rights (ECHR) by not steering Switzerland onto an emissions reduction trajectory 
consistent with the goal of keeping global temperatures below 2ºC above pre-industrial levels/ Spe-
cifically, petitioners alleged the government had violated articles 10 (right to life), 73 (sustainability 
principle), and 74 (precautionary principle) of the Swiss Constitution and by articles 2 and 8 of the 
European Convention on Human Rights. The women’s petition noted that their demographic group is 
especially vulnerable to the heat waves expected to result from climate change. It asked that the 
legislature and the federal agencies responsible for transportation, environmental protection, and 
energy be required to develop a regulatory approach to several sectors that would achieve 
greenhouse gas emissions reductions of at least 25% below 1990 levels by 2020 and at least 50% 
below 1990 levels by 2050. It criticized both the targets currently under discussion in the legislature 
(20% by 2020 and 30% by 2030) and the measures by which the Government would pursue those 
targets.

This petition was dismissed by the Department of Environment, Transport, Energy, and 
Communications (DETEC) on April 25, 2017. DETEC found petitioners lacked standing because their 
rights were not affected as necessary under Article 25a (1) APA (Administrative Procedure Act,). 
DETEC determined that petitioners sought regulation of global CO2 emissions through general 
regulations rather than seeking a remedy for an infringement of their specific legal rights. 
They similarly found that petitioners did not have victim status under the ECHR because they sought 
a solution to serve the wider public interest of adoption of legislative reform to reduce CO2 
emissions. Petitioners appealed the dismissal on May 26, 2017. 

On November 27, 2018, the Swiss Federal Administrative Court dismissed the case on the basis that 
Swiss women over 75 years of age are not the only population affected by climate change impacts, 
echoing DETEC’s determination that the injury and remedy were not specialized to petitioners. The 
judgment has been appealed to the Swiss Supreme Court. 

Source: 
1.http://climatecasechart.com/non-us-case/union-of-swiss-se-
nior-women-for-climate-protection-v-swiss-federal-parliament/
2. Ruling on the case can be found on:  http://blogs2.law.columbia.edu/climate-change-litiga-
tion/wp-content/uploads/sites/16/non-us-case-documents/2018/20181127_No.-A-29922017_decision.pdf

At Issue: Adequacy of Swiss government's climate change mitigation targets and implementation measures and possible 

infringement on human rights

UNION OF SWISS SENIOR WOMEN FOR CLIMATE PROTECTION V. SWISS FEDERAL COUNCIL 
AND OTHERS
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LEGHARI V. FEDERATION OF PAKISTAN

An appellate court in Pakistan granted the claims of Ashgar Leghari, a Pakistani farmer, who had sued 
the national government for failure to carry out the National Climate Change Policy of 2012 and the 
Framework for Implementation of Climate Change Policy (2014-2030). On September 4, 2015 the 
court, citing domestic and international legal principles, determined that "the delay and lethargy of 
the State in implementing the Framework offend the fundamental rights of the citizens." 
As a remedy, the court 1) directed several government ministries to each nominate "a climate change 
focal person" to help ensure the implementation of the Framework, and to present a list of action 
points by December 31, 2015; and 2) created a Climate Change Commission composed of 
representatives of key ministries, NGOs, and technical experts to monitor the government's progress. 
On September 14 the court issued a supplemental decision naming 21 individuals to the Commission 
and vesting it with various powers. On January 25, 2018, the court issued took note of the submission 
of a report from the Climate Change Committee noting that during the period from September 2015 
to January 2017 66% of the priority actions from the Framework for Implementation Climate Change 
Policy have been implemented.

Source: 
1. http://climatecasechart.com/non-us-case/ashgar-leghari-v-federation-of-pakistan/

2. http://blogs2.law.columbia.edu/climate-change-litiga-

tion/wp-content/uploads/sites/16/non-us-case-documents/2015/20150404_2015-W.P.-No.-25501201_decision.pdf

3. http://blogs2.law.columbia.edu/climate-change-litiga-

tion/wp-content/uploads/sites/16/non-us-case-documents/2015/20150414_2015-W.P.-No.-25501201_decision.pdf

4. http://blogs2.law.columbia.edu/climate-change-litiga-

tion/wp-content/uploads/sites/16/non-us-case-documents/2018/20180125_2015-W.P.-No.-25501201_judgment.pdf

At Issue: Farmer challenged government for failure to carry out core provisions of 2012 law

3.4 ASIA
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SHEIKH ASIM FAROOQ V. FEDERATION OF PAKISTAN 

Members of civil society filed suit against Pakistan, (impleading several departments including the 
Planning and Development Department, Punjab Environmental Protection Department, and Housing 
& Urban Development Department), for failure to plant, protect, manage, preserve, and conserve the 
trees and forests in Punjab in violation of statutory obligations and petitioners’ constitutional rights. 
Petitioners requested a writ of mandamus under Article 199 of Pakistan’s Constitution and alleged the 
government’s conduct violated their fundamental rights guaranteed under Article 9 (right of life 
liberty), Article 14 (right of dignity), Article 26 (right of access to public places of entertainment) and 
Article 38(b) (provision of available leisure places) of the Constitution. Petitioners asked the court, 
inter alia, to appraise the government’s implementation of relevant policies to increase forest cover; 
to implement the Forest Act, 1927 (the “Forest Act”) and the Punjab Plantation and Maintenance of 
Trees Act, 1974 (the “Trees Act”) by planting trees; to present a timeline for implementation, and to 
initiate appropriate proceedings against officers who failed to discharge their duties.

The High Court of Lahore allowed the writ of mandamus, ordering the government to fulfill their obli-
gations under the law “to safely manage, conserve, sustain, maintain, protect and grow forests and 
plant trees in urban cities.” The court summarized a variety of requirements under natural resource, 
development, local government, and international law to establish the government’s obligations to 
protect the forest including the “Forest Act” and “Trees Act.” It directed the government to take its 
legal obligations seriously in implementing related policies, including the National Climate Change 
Policy, 2012, the National Forest Policy, 2015, the Forest Policy Statement, 1999 and Punjab 
Environment Policy, 2015. It noted that if the government had properly fulfilled its legal obligations 
“in letter and spirit” “the forest of Pakistan could have been saved [from] further depletion and 
deforestation.” In its discussion of relevant law, the court touched on the right to a healthy 
environment, the precautionary principle, and the public trust doctrine. Specifically, in regard to 
climate change, the court summarized the negative impacts of climate change on forests and 
obligations under the National Climate Change Policy, 2012 to protect biodiversity and prevent
 wetland degradation by reducing deforestation.

At the time of the decision, the involved government bodies had already prepared an Urban Trees 
Plantation Policy under direction of the court resulting in “massive” plantings across the Punjab area. 
In addition to instructions to implement the laws, the court order included instructions to the 
government bodies to consider revising requirements and penalties under the Trees Act, publish 
annual reports on expansion of the forest area, impose penalties against delinquent officers, and to 
issue directions to the housing societies and authorities to support the planting of trees in the green 
belt and issue penalties for cutting those trees down.

Source: 
1. http://climatecasechart.com/non-us-case/sheikh-asim-farooq-v-federation-of-pakistan-etc/

2. http://blogs2.law.columbia.edu/climate-change-litiga-

tion/wp-content/uploads/sites/16/non-us-case-documents/2019/20190830_W.P.-No.-1920692018_judgment-1.pdf

At Issue: To determine whether the government of Pakistan violated its obligations under natural resource, climate change, 

and other policies by allowing large-scale deforestation
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GLOUCESTER RESOURCES LIMITED V. MINISTER FOR PLANNING

On December 19, 2017, Gloucester Resources Limited sued the Minister of Planning, appealing the 
denial of the company’s application to construct an open cut coal mine in New South Wales, the 
Rocky Hill Coal Project, which proposed to produce 21 million tonnes of coal over a period of 16 
years. The Land & Environment Court of New South Wales upheld the government’s denial of the 
application. The court found that the project was not in the public interest after weighing costs and 
benefits of the project, including the climate change impacts of the mine’s direct and indirect 
greenhouse gas emissions. Under Section 4.15(1) of the Environmental Planning & Assessment Act 
(the EPA), the government is to consider the public interest as part of its review of a development 
application.

The Department of Planning denied the Rocky Hill Coal Project application in December 2017. After 
Gloucester Resources Limited appealed the decision, a local community action group called 
Gloucester Groundswell Inc. was joined to the litigation. 
The Minister and Groundswell argued that the Rocky Hill Project application should be denied due to 
the:

1) incompatibility of the proposed mine with the existing, approved and likely preferred uses of 
nearby land;
2) the adverse visual impacts of the mine;
3) the adverse social impacts of the mine;
4) the uncertainty surrounding the economic and public benefits of the mine which were not shown 
to be greater than the public costs of the mine; and
5) the Rocky Hill Coal Project is not in the public interest because of the matters in (1) to (4) above 
and “it is contrary to the principles of ecologically sustainable development because the direct and 
indirect greenhouse gas emissions of the mine will contribute to climate change.”

As part of its consideration of climate change impacts, the court held that both upstream and 
downstream emissions of the project should be considered by the Planning Department because the 
EPA and its regulations require consideration of “the principles of ecologically sustainable 
development” (“ESD”) which can encompass climate change impacts. The court also pointed to the 
requirements under the EPA to consider “any environmental planning instrument” and cited language 
in the State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries) 
of 2009 and the 2010 Gloucester Local Environmental Plan as including consideration of ESD and the 
cumulative greenhouse gas emissions associated with a project. 

3.5 AUSTRALIA
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The court recognized the link between these emissions and climate change, remaining unpersuaded 
by petitioner’s arguments related to market substitution, carbon leakage, the theoretical possibility 
that other projects would offset these emissions, and the inefficiency of this denial as a mechanism 
for global abatement of emissions.  

After weighing the costs and benefits of the project, the court upheld the government’s denial of the 
application, finding “that the negative impacts of the Project, including the planning impacts on the 
existing, approved and likely preferred land uses, the visual impacts, the amenity impacts of noise and 
dust that cause social impacts, other social impacts, and climate change impacts, outweigh the 
economic and other public benefits of the Project.” While not foreclosing all mining projects, the 
court ruled that this project was not a “sustainable use” because of the combination of climate 
change impacts of the project and the high environmental and social costs of locating a coal mine in 
this particular location. 

Gloucester Resources Limited did not file an appeal by the court-designated deadline of May 8, 2019.

Source: 
1. http://climatecasechart.com/non-us-case/sheikh-asim-farooq-v-federation-of-pakistan-etc/

2. http://blogs2.law.columbia.edu/climate-change-litiga-

tion/wp-content/uploads/sites/16/non-us-case-documents/2019/20190830_W.P.-No.-1920692018_judgment-1.pdf

At Issue: To determine whether the government of Pakistan violated its obligations under natural resource, climate change, 

and other policies by allowing large-scale deforestation
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Executive summary 

Climate change litigation, or simply ‘climate litigation’, has been growing in importance over the 
past three decades as a way of either advancing or delaying effective action on climate change. 
This report reviews key developments around the world in climate litigation over the period May 
2019 to May 2020. 

A spread to new jurisdictions and some trends continuing as before 

Over the period climate litigation cases were filed across six continents and include complaints 
made to National Contact Points for the OECD Guidelines for Multinational Enterprises, the UN 
Committee on the Rights of the Child, and to UN Special Rapporteurs. For cases outside the US, 
trends in the type of plaintiff and defendant are similar to previous years: over 80 per cent of 
these cases have been brought against governments, typically by corporations or individuals. 
There has been little change too in terms of how favourable case outcomes are to effective 
climate policy and how central climate change has been to the main arguments of the cases in 
question: climate change was at the ‘centre’ of the legal argument in about 41 per cent of cases 
(155 out of 374), and was a ‘peripheral’ issue in the remaining 59 per cent. For non-US cases, 58 
per cent (187) of cases had outcomes favourable to climate change action, 33 per cent (106) had 
unfavourable outcomes, and 9 per cent (28) had no discernible likely impact on climate policy.  

Important developing trends in strategies and arguments 

The new cases that have been filed, and major developments in ongoing cases, over the period 
May 2019 to May 2020 have revealed important developing trends in litigation strategies and 
types of arguments adopted by litigants:  

 Human rights arguments are being used as support in an increasing number of cases 

Human rights have been important in a number of new climate cases and decisions over the past 
year. The ultimate success in December 2019 of the Urgenda case – seeking an injunction to 
compel the Dutch government to reduce its emissions – provides an even greater impetus for 
these cases.  

Even where cases are unsuccessful, they might lead to indirect impacts and/or to influence 
potential future litigation. Two examples are the Teitiota case and the Juliana case. In the Teitiota 
case a Kiribati citizen affected by climate change was seeking asylum in New Zealand; the UN 
Human Rights Committee did not decide in his favour. In the Juliana case the US Court of 
Appeals dismissed the young plaintiffs’ claim that the federal government was violating their 
rights. However, in both of these cases the decisions included statements that recognise the risks 
imposed by climate change, and that do not close the door on future successes in different 
circumstances. 

 Various strategies are being used in lawsuits against the Carbon Majors 

A variety of strategies are being used to bring lawsuits against major fossil fuel companies – 
known as the ‘Carbon Majors’ – ranging from claims of nuisance to fraud and disclosure-related 
lawsuits, particularly in the United States.  

It can still take years before nuisance and fraud cases are decided in courts, but litigants are also 
using alternative strategies. One such strategy has been to take claims of deceptive 
‘greenwashing’ marketing campaigns by Carbon Major companies to courts or to non-judicial 
bodies. 
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Activism, advocacy and COVID-19 are all impacting on litigation 

In 2019 there was an escalation in the use of litigation by activists and advocacy groups, including 
as a part of the wave of climate protests that took place in many cities around the world. But the 
COVID-19 crisis of 2020 is changing every aspect of society, including litigation. While it is possible 
that COVID-19 will lead to a delay or decrease in new filings, the crisis could alternatively motivate 
litigants to find new grounds for bringing cases, linking the current health emergency to the 
climate emergency.   

Impacts of litigation 

While direct and indirect regulatory impacts can be observed among all types of climate 
litigation, questions about whether the outcomes of these cases actually help to address climate 
change in a meaningful way remain unanswered.  

A handful of successful landmark cases against governments indicates the type of pro-regulatory 
impacts that can result from climate litigation. A clear example is the Dutch government’s 
commitment made in response to the final decision in the Urgenda case (to reduce the capacity 
of its remaining coal-fired power stations by 75 per cent and implement a €3 billion package of 
measures to reduce Dutch emissions by 2020).  

Regulatory challenges to permits authorising high emitting projects can also be considered 
successful in regulating emissions. These decisions could lead to effective mitigation, provided 
that the Court mandates are not overturned by ministerial action or inaction. Even in cases that 
are ultimately lost in courts, litigants might claim some success, for example in building narratives 
or in a strong dissenting judgment decision.  

But litigation also implies risks, and economic costs and impacts. Direct financial impacts include 
legal and administrative costs, legal fees and fines and awards of damages. Indirect financial 
impacts include increasing premiums under liability insurance policies and potential impacts on 
market valuation. Event studies could try to assess the potential impact of climate litigation on 
stock prices of plaintiff companies.  

Understanding the impacts of climate litigation will help to inform how it can be best used as a 
check on decision-making in the post-COVID-19 recovery. 
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Introduction 

This is the latest in the Trends in climate change litigation series produced by the Grantham 
Research Institute.1 This report aims to provide a synthesis of key developments in climate change 
litigation (or more simply, ‘climate litigation’) around the world over the year from May 2019 to 
May 2020.2  

We highlight evolving themes and strategies, including an updated assessment of known case 
numbers and metrics for categorising cases. The report explores the continued and growing focus 
in climate cases on human rights and the different strategies used in recent litigation against 
major fossil fuel companies. It also offers insights and suggestions for how litigants and 
policymakers could measure the impacts of climate litigation. A selection of ongoing cases is used 
to illustrate these points. 

Climate litigation has been growing in importance over the past three decades as a way of either 
advancing or delaying effective action on climate change: climate legal action is generally 
recognised to have started in the United States in the late 1980s and early 1990s. The number of 
cases addressing the causes and consequences of climate change, and the public interest in such 
litigation, has now grown to a point where litigation is considered by many as a governance 
mechanism for addressing climate change (Peel and Osofksy, 2015; Setzer and Vanhala, 2019). 

Structure and outline of the report 

This report is divided into three parts.  

Part 1 outlines the most up-to-date figures from the Climate Change Laws of the World (CCLW) 
and the Sabin Center for Climate Change Law databases,3 which track climate change litigation 
cases from around the world. There have been 26 new cases filed over the past year outside the 
United States and major developments in ongoing cases that reveal important trends in the 
litigation strategies and types of arguments adopted by litigants. 

These trends are outlined in Part 2. In particular, we highlight that in some countries litigation has 
been blended with direct protesting, becoming part of a broader strategy of environment and 
climate advocacy. We then explore the importance of human rights in a number of new climate 
cases and decisions over the past year. We also describe in Part 2 how a variety of strategies are 
being used to bring lawsuits against companies that are major emitters of greenhouse gases, 
known as the ‘Carbon Majors’. 

Part 3 discusses potential impacts of litigation, a vital consideration for those relying on it as a 
governance tool to enhance climate action. Depending on the lawsuit and strategies employed, 
litigation might impact on government policy, company profits, share prices and broader public 
framings around climate change. However, litigation as a governance strategy is costly and risky, 
and it takes place alongside other political and social mobilisation efforts. Lessons learned from 
recent litigation trends therefore need to be situated in an understanding of broader approaches 
to law and social change to assess how effective it might be as a regulatory tool. 

  

                                                 
1  See our 2019 climate litigation report (covering the May 2018 – May 2019 period) here: 

www.lse.ac.uk/GranthamInstitute/publication/global-trends-in-climate-change-litigation-2019-snapshot/   
2   This report covers a 13-month period, from the start of May 2019 to the end of May 2020. 
3  https://climate-laws.org and http://climatecasechart.com 
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1. Understanding general trends  

Total cases to date 

In total 1,587 cases of climate litigation have been identified as being brought between 1986 and 
the end of May 2020: 1,213 cases in the United States and 374 cases in 36 other countries and 
eight regional or international jurisdictions. Outside the United States, the majority of cases have 
been brought in Australia (98 cases), the UK (62) and the EU bodies and courts (57). These data 
were produced mainly by the Sabin Center for Climate Change Law at Columbia University, with 
inputs from the Grantham Research Institute and others – see Box 1.1 on data sources below.  

Cases to date in the Global South 
The databases contain 37 cases of climate litigation in the Global South, of which 16 are in Asia, 
seven in Africa and 14 in Latin America. More than half (21) of these cases were brought in the 
five years between 2015 and 2019. Cases that were previously undetected continue to be 
identified by new and ongoing efforts (e.g. by the Asian Development Bank – ADB, and the World 
Commission on Environmental Law – WCEL).   

New and resolved cases, May 2019–May 2020 

The databases of Climate Change Laws of the World and the Sabin Center for Climate Change 
Law captured 26 new cases outside the US filed between May 2019 and May 2020. These cases 
were filed across six continents and include complaints made to National Contact Points for the 
OECD Guidelines for Multinational Enterprises, the UN Committee on the Rights of the Child, and 
to UN Special Rapporteurs (see Box 1.1).  

A heterogeneous group of cases 

The term ‘climate [change] litigation’ covers a wide variety of cases.  

Some of the cases are designed to reach outcomes that go beyond the individual litigant bringing 
the case. These cases seek to advance climate policies, drive behavioural shifts by key actors, 
and/or create awareness and encourage public debate. Litigants bringing such cases make 
strategic decisions about who will bring the case, where and when the case will be filed, and what 
legal remedy will be sought. These cases are sometimes referred to as cases of ‘strategic 
litigation’ (see Ramsden and Gledhill, 2019, The Public Law Project and the European Commission 
on Human Rights for definitions of strategic litigation – though not specific to climate). There has 
been a growing interest in recent years from scholars, activists and practitioners in this type of 
litigation to address climate change (see Setzer and Vanhala, 2019; Peel and Osofsky, 2020).  

The term climate litigation also includes civil and administrative procedures brought in the pursuit 
of private interests, which might not involve activist intent (Bouwer, 2018), such as litigation 
seeking to uphold planning approvals or to clarify reporting requirements under an emissions 
trading system.  

While it is difficult to establish a clear distinction between strategic cases and other forms of 
climate litigation, it is useful to keep in mind that not all consists of legal action seeking to bring 
social change and/or to impact society and law beyond the individual case.  
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Box 1.1. Data sources  

Our main source of data is the Climate Change Laws of the World (CCLW) database, an open-
access, searchable database created and maintained by the Grantham Research Institute on 
Climate Change and the Environment at the London School of Economics and Political Science 
(LSE). The database is a joint initiative with the Sabin Center for Climate Change Law at 
Columbia Law School, using cases and summaries from the Center’s non-US Climate Litigation 
Database. A separate US Climate Litigation Database is maintained by the Sabin Center in 
collaboration with the law firm Arnold and Porter. This report focuses primarily on lessons to be 
drawn from the CCLW database, but supplements this by drawing on US data where 
appropriate. 

Database coverage: At the end of May 2020 the CCLW database featured 374 court cases in 
36 countries (excluding the US) and eight regional or international jurisdictions, as well as 1,872 
climate laws and policies in 198 jurisdictions. The Sabin Center’s database for the United States 
featured 1,213 climate lawsuits in the US up to the end of May 2020. 

Defining ‘climate change litigation’: A broad definition of ‘litigation’ includes lawsuits 
brought before administrative, judicial and other investigatory bodies, in domestic and 
international courts and organisations, that raise issues of law or fact regarding the science of 
climate change and climate change mitigation and adaptation efforts (Markell and Ruhl, 2012; 
Burger et al., 2017). Because broader definitions present challenges for data collection, we 
adopt a narrower definition of climate litigation, which focuses on judicial cases and targeted 
adjudications involving climate change presented to administrative entities and a few 
international bodies. Commercial disputes, which are increasingly administered by dispute 
resolution bodies, are not included. In the CCLW database the case-files contain one or more of 
the following keywords: climate change, global warming, global change, greenhouse gas, sea 
level rise. 

Data limitations: The Sabin Center and CCLW litigation databases are the largest global 
climate change litigation databases compiled to date, but due to limitations in data collection 
across all countries and languages, they may not include every climate case filed in each court 
around the world. The cases included in the databases are typically but not exclusively written 
in English, and their inclusion relies on independent and collaborative research, networks of 
practitioners and academics, and plaintiffs and defendants reporting the cases, as well as on 
news coverage and crowdsourcing. By contrast, the US Sabin Center database benefits from 
the assistance of commercial litigation databases in the United States. These differences limit 
the possibilities for making universal claims about trends in climate change litigation or 
comparing the US and non-US data.  

Trend identification: Despite the limitations described, the databases offer a diverse and 
cross-cutting sample of cases covering a wide range of geographies, levels of government and 
types of actor, allowing observations about trends in high-profile cases which often inform and 
inspire new litigation efforts.  

Accessing the datasets: https://climate-laws.org and http://climatecasechart.com   
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Table 1.1. Number of cases identified by jurisdiction, 1986 to May 2020 

Argentina 1 Australia 98 Austria 2 

Belgium 1 Brazil 6 Canada 22 

Chile 2 Colombia 2 Czech Republic 1 

Ecuador 1 Estonia 1 European Union 57 

France 11 Germany 6 International Court of 
Justice 

1 

India 9 Indonesia 1 Inter-American Court 
and Commission on 
Human Rights 

3 

Ireland 4 Japan 3 Kenya 1 

Luxembourg 1 Mexico 1 Netherlands 2 

New Zealand 18 Nigeria 1 Norway 1 

OECD 6 Pakistan 4 Peru 1 

Philippines 2 Poland 3 South Korea 1 

South Africa 4 Spain 13 Sweden 1 

Switzerland 2 Uganda 1 Ukraine 2 

UN Committee on the 
Rights of the Child 

1 UN Human Rights 
Committee 

2 UN Framework 
Convention on Climate 
Change 

10 

United Kingdom 62 UN Special 
Rapporteurs 

2 United States  1,213 

Geographical distribution of 1,587 cases worldwide (374 cases outside the United States) 

Case characteristics, objectives and outcomes  

Central or peripheral to cases 
For this report, cases in the CCLW database were classified on the basis of whether climate 
change is a central or peripheral issue in the case. Climate change is at the ‘centre’ of the legal 
argument in about 41 per cent of cases (155 out of 374), and is a ‘peripheral’ issue in the 
remaining 59 per cent. In the latter cases, there is explicit reference to climate change, but 
litigants rely on other grounds to call for climate-related behaviour change, such as air pollution 
(e.g. ClientEarth v. Polska Grupa Energetyczna), protection of forests (e.g. Vimal Bhai v. Ministry 
of Environment and Forests), companies’ obligations under emissions trading schemes (e.g. INEOS 
Köln GmbH v. Bundesrepublik Deutschland) or risks to coastal developments resulting from sea 
level rise (e.g. Taip v. East Gippsland Shire Council).  

Incidental to cases 
Cases that make no specific reference to climate but that do have practical implications for 
climate change mitigation or adaptation are sometimes referred to as incidental climate 
litigation and are generally not included in the climate litigation databases. Examples of 
incidental litigation include challenges to private injunctions which seek to constrain protestor 
activity in relation to fracking exploration projects, disputes relating to insurance and risk, 
lawsuits dealing with illegal deforestation (Setzer et al., forthcoming), and disputes over 
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intellectual property rights which could impact on new technologies to support climate change 
(Bouwer, 2018).  

In developing countries climate change is often incidental or at most peripheral to the case (Peel 
and Lin, 2019; Setzer and Benjamin, 2019; Zhao et al., 2019).  

Arguably, litigation cases where climate change is incidental can also have important strategic, 
policy or governance implications (Bouwer, 2018). Moreover, these cases may be filed for the 
express purpose of addressing climate change, but litigants might opt to actively exclude issues of 
law or fact regarding the science of climate change, or climate change mitigation or adaptation 
efforts, from their argument for strategic reasons.4 

The number of new climate litigation cases has been increasing in the United 
States and some other countries 

The majority of climate litigation cases recorded since 1986 have occurred from the mid-2000s 
onwards. Early cases were spearheaded in industrialised countries – in EU and OECD member 
states, including the US (Figure 1.1). From the figures alone it is not possible to discern whether or 
not developments in international law have influenced the number of climate cases (Eskander et 
al., 2020). However, scholars observe that the failure of the UN climate change conference in 
Copenhagen in 2009 (COP15) reignited an interest in the prospects for climate litigation in some 
countries, and many of the cases that occurred subsequently have been led by activists seeking 
the courts to challenge climate inaction (Peel and Osofsky, 2015). The years following the Paris 
Agreement in 2015 have also seen an increase in activity in some places, both in terms of activism 
and in new types of climate-related cases in the courts. 

Figure 1.1. Climate change litigation, 1986–May 2020  
a) Cases in the United States (all types of plaintiff) 

  
 

 
 

                                                 
4  For example, in ClientEarth v Enea, ClientEarth, an NGO and a shareholder in Enea, filed a claim against Enea seeking annulment of 

Enea’s resolution that approved the construction of a coal-fired power plant in Poland. While ultimately the case resulted in avoided 
greenhouse gas emissions and raised attention of the legal responsibility of companies and their directors for managing climate-
related risks, the case was grounded in corporate law and challenged the financial viability of the project. 
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b) Cases outside the United States, by plaintiff type, 1986–May 2020 
 

 
 

c) Total global cases over time, United States and other countries, 1986–May 2020 
 

 
 
Source: Authors based on CCLW and Sabin Center data 
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Who is bringing lawsuits and against what type of defendant? 

Over the past year, cases have been brought by a variety of plaintiffs. Figure 1.2 maps cases 
outside the United States between 1994 and the end of May 2020 that are included in the CCLW 
database. There have been no major trends in the types of plaintiffs initiating cases over time. 5  

In terms of defendants, almost 75 per cent of cases have been brought against governments, 
typically by corporations or individuals. An analysis of US case statistics up to 2017 also showed 
that governments made up over 80 per cent of defendants in the US (Eskander et al., 2020, 
drawing on a dataset compiled by McCormick et al., 2018). 

The relationship between climate-related legislation and litigation 

Every country in the world now has at least one climate law or policy, as defined by CCLW, and in 
some jurisdictions there are well over 20 of these (see Figure 1.2 below). The number of climate 
laws a country has passed, however, is not a perfect indicator of actual policy implemented on 
the ground (Eskander et al., 2020), nor does it indicate the number of climate-related cases 
brought to court.  

For example, in the United States, although dedicated climate change legislation remains 
politically challenging, more than half of the 1,200 climate-related lawsuits identified there by the 
Sabin Center have been brought under just four areas of legislation: the National Environmental 
Policy Act, the Clean Air Act, state Impact Assessment laws and wildlife protection statutes. In 
contrast, Brazil has 28 climate change laws, including a national Climate Act (Law No. 12,187, 
passed in 2009), which created a comprehensive framework for tackling climate change. Yet, as 
of May 2020 the country had only two cases that were predominantly grounded in climate 
legislation (Setzer et al., forthcoming).  

While the relationship between climate legislation and litigation is still unclear (Setzer and 
Vanhala, 2019), the two appear to serve broadly complementary functions, however. Litigants 
may pursue legal action in order to compel governments to implement more ambitious policies in 
countries with limited or perceived-to-be inadequate climate action (e.g. Lho’imggin et al v. Her 
Majesty the Queen, filed in February 2020 by a First Nations group against the Canadian 
government). Meanwhile, in countries with more progressive legal or policy frameworks on 
climate change, these frameworks can also provide grounds for litigation, such as to fill in 
enforcement gaps (e.g. Alvarez et al. v. Peru, filed in December 2019 by seven young Peruvians 
against their government for its alleged failure to adequately halt deforestation in the Amazon 
rainforest).  

Litigation complements or relates to legislation in a variety of ways across different Global South 
jurisdictions, (Setzer and Benjamin, 2020). For example: 

 In China, courts are acting as collaborators in the regulatory process, interpreting and 
engaging with strong government-led efforts to mitigate climate change (Zhao et al., 
2019).6  

 In South Africa, not only do courts enforce existing legislation, but also they establish new 
goals by interpreting existing legislation to require additional climate considerations (Kotzé 
and du Plessis, 2019).  

                                                 
5  Note that in this report we count each case only once, meaning, for example, that where there are multiple individual plaintiffs this 

is counted as one individual as we are interested in the number of cases brought by and against each category, not the number of 
parties to each case. There are only a limited number of cases which included a combination of different categories (e.g. both 
individual and NGO plaintiffs). 

6  This is observed in 177 cases of incidental litigation (which are not captured in the CCLW database), consisting mainly (69 per cent) 
of civil actions related to contract disputes between energy enterprises and low-carbon industries. About a fifth (21 per cent) are 
cases related to intellectual property disputes concerning the protection and transfer of environmental and biodiversity-related 
technologies. 
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 In India, courts have issued orders in the areas of tourism and transport to ensure more 
climate-friendly outcomes (Ghosh, 2020).  

 In Pakistan, dynamic judicial and legislative interactions exemplify how courts can 
advance climate action in highly vulnerable countries (Barritt and Sediti, 2019). 

 In Colombia, courts are building a jurisprudence around ‘rights of nature’, declaring the 
Colombian Amazon to be a subject of rights (Rodríguez-Garavito, 2020a).    

 In Brazil, despite the existence of constitutional provisions establishing a duty of care 
towards the environment and domestic climate change laws and policies, litigants are yet 
to file a climate-specific case to protect the Brazilian Amazon (Setzer et al., forthcoming). 

Figure 1.3. Climate legislation (number of laws at the end of May 2020), based on CCLW data 

 
Note: Covers 1,872 climate laws and policies in 198 jurisdictions 

Figure 1.4. Climate litigation (no. of cases at the end of May 2020), based on CCLW and 
Sabin Center data 

 
Note: Geographical distribution of 1,587 cases worldwide (1,213 climate lawsuits in the United States  
and 374 court cases in 37 countries) 
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The role of climate litigation in advancing or undermining climate change action 

Climate change litigation is ‘regulatory’ in 
that it can be an intentional activity 
attempting to control or influence the 
behaviour of governments, corporations 
and individuals. The regulatory function of 
climate litigation has mostly been observed 
in developed countries (Peel and Osofsky, 
2015; Fisher et al., 2017), but more recently 
also in developing countries (Peel and Lin, 
2019; Setzer and Benjamin, 2019).  

The way courts rule is particularly material 
in the case of strategic litigation against 
governments. These cases play an 
important supporting role in ensuring the 
national implementation of international 
emissions-reduction commitments, the 
alignment of national laws with the Paris 
Agreement and the enforcement of laws 
and policies relating to climate resilience. 
Low-profile cases can also have implications 
for enhancing or weakening climate 
policies, though these are often 
unacknowledged or undefined (Bouwer, 
2018). 

Analysis of 534 cases brought in the United 
States between 1990 and 2016 found that 
42 per cent had favourable outcomes 
(Eskander et al., 2020, based on data from 
McCormick et al., 2018; see Box 1.2 for a 
definition of ‘favourable’ and 
‘unfavourable’). Cases relating to 
renewable energy and energy efficiency 
have tended to have favourable outcomes, 
while cases concerning coal-fired power 
plants have tended to have unfavourable 
outcomes (McCormick et al., 2018). 
However, this balance could change, as in 
the past three years the courts have largely 
constrained extra-legal rollbacks and other 
attempts by the Trump Administration to 
undermine climate protections in the 
United States (see Adler, 2019). 

To inform this issue, cases in the CCLW database have been analysed on the basis of whether 
their outcome was favourable or unfavourable, under the definitions provided in Box 1.2. Outside 
of the United States, judges appear more inclined to support more effective climate action. For 
non-US cases, of those that have been decided (and excluding cases that were settled or 
withdrawn) we find: 

 58 per cent (187) of cases had outcomes favourable to climate change action 
 33 per cent (106) had unfavourable outcomes 

Box 1.2. Outcomes ‘favourable’ and 
‘unfavourable’ to climate change action 

In our interpretation, a ‘favourable’ outcome is 
one in which the judge ruled in favour of more 
effective climate regulation – e.g. by ruling against 
a challenge to a carbon pricing scheme on the basis 
of its constitutional validity (see Saskatchewan v. 
Canada re Greenhouse Gas Pollution Pricing Act), or 
ruled against an outcome that would have resulted 
in increased greenhouse emissions – e.g. by finding 
that a government had not upheld its obligation to 
protect forests or the natural environment (see 
Sheikh Asim Farooq v. Federation of Pakistan etc.), or 
that a development approval was not valid because 
it failed to adequately consider climate change (see 
Save Lamu et al. v. National Environmental 
Management Authority and Amu Power Co. Ltd.).   

An unfavourable outcome is one where the 
outcome of the case undermines climate 
regulation or is likely to result in greater 
greenhouse gas emissions – e.g. failed challenges to 
approvals for high-emission new developments (see 
Grez et al. v. Environmental Evaluation Service of 
Chile). 

Note that in some cases the immediate outcome of 
the case could be considered unfavourable, but the 
ruling by the court on matters of law could have 
been favourable in that they might have created new 
rights or obligations that would result in further or 
more stringent climate regulation in the future. For 
example, in the Teitiota Communication, the UN 
Human Rights Committee rejected the argument 
that the applicant’s particular circumstances 
warranted refugee status but found that states have 
an obligation to protect the right to life, opening a 
potential pathway to future individuals who face a 
more imminent climate threat to seek sanctuary in 
another country on a human rights basis (see p17 for 
more detail on this case). 
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 9 per cent (28) had no discernible likely impact on climate policy  

However, even in cases that result in favourable outcomes, litigants still have to focus on effective 
implementation of the decision and on the avoidance of legislative or other kinds of backlash.  

Questions around the regulatory impact and implementation of decisions are further discussed in 
Part 3 of this report. 

Figure 1.4. Proportion of climate change litigation cases outside the United States with 
outcomes favourable and unfavourable to climate change action, April 1994 – May 2020  

 
Source: CCLW database 

  

58%

33%

9%

Favourable Unfavourable Neutral
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2. Litigation trends, May 2019 to May 2020 

COVID-19 has created an unprecedented global crisis that is changing every aspect of society, 
including litigation. Although 2020 has not been a typical year in any sense, we can still look back 
on the year to understand key developments and trends, and to consider how climate change 
litigation strategies might evolve in coming years.  

In this section, after considering the impacts of COVID-19 on climate litigation, we highlight three 
aspects that we consider particularly relevant: the use of litigation as part of a protesting 
strategy, the continued focus on human rights, and the different strategies used in recent 
litigation against major private sector emitters (the so-called ‘Carbon Majors’). 

How is COVID-19 impacting climate change litigation? 

In general, the COVID-19 pandemic and its accompanying economic downturn are likely to result 
in an increase in some types of litigation. The insurance industry, for example, is already facing a 
huge surge in cases, ranging from lawsuits dealing with business losses caused by social 
distancing and lockdown orders to cases of life insurance (Ralph, 2020). 

With respect to climate litigation, it is possible that COVID-19 will lead to a decrease in new filings 
and a slower pace in the determination of ongoing litigation, as attention in society shifts to more 
immediate health and financial matters. In many countries litigation is already being affected by 
an increased use of remote hearings due to court closures. Alternatively, the COVID-19 crisis could 
motivate litigants to find new grounds for bringing cases, linking the current health emergency to 
the climate emergency. The argument is already being made that economic recovery packages 
should focus on low-carbon work programmes (see for example Hepburn et al., 2020; Barbier, 
2020).  

There is also growing concern that the COVID-19 crisis is being used to roll back environmental 
regulations, potentially causing an increase in emissions in both the short and long term. For 
instance, there are reports of environmental assessments for high-emitting developments being 
relaxed in India (Chandrashekhar, 2020), and reduced law enforcement to combat deforestation 
in Brazil (Philipps, 2020), imposing additional adverse impacts on rural communities and 
Indigenous peoples. In this regard, litigation could have an important role in preventing further 
erosion of the environmental rule of law in the midst of the global pandemic. Another possible 
source of climate litigation could be challenges to government bailouts of the oil, airline and car 
industries. 

Climate litigation and the 2019 climate protests  

There was intense climate and environmental advocacy around the world during 2019, with school 
strikes and protests by Extinction Rebellion and other groups generating greater public awareness 
and pressuring policymakers into enacting and implementing more ambitious climate policies. In 
some countries, litigation and direct protest were blended, forming part of a broader strategy of 
environment and climate advocacy.  

Extinction Rebellion, for instance, explicitly encouraged public order offences leading to arrest and 
prosecution as an extreme form of climate activism (Griffiths, 2019; Bouwer and Setzer, 2020). 
Protesters were encouraged to present particular messaging in their statements to the police and 
the courts, with the ultimate aim of influencing how courts address climate change more 
broadly.7 Some protesters, from Extinction Rebellion and other groups, have attempted to rely on 
different jurisdictional variants of a defence of ‘extraordinary emergency’ or ‘necessity’, in which it 

                                                 
7  See ‘Legal Strategies’ on Extinction Rebellion’s website: https://rebellion.earth/act-now/resources/legal-info/  
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is argued that the protesters’ actions are justified on the basis of the extraordinary circumstances 
and threat posed by climate change. 

More than 2,800 people were arrested over two periods of mass protest in the UK, in April and 
October 2019, with hundreds more arrested around the world. These resulted in many 
prosecutions, with a range of outcomes, and many more cases still pending trial or sentencing. In 
August 2019, three protestors were convicted of obstructing a highway and obstructing police in 
London, but at least 105 other protesters had their charges dropped when the city-wide protest 
ban instituted by the Metropolitan Police was found to be unlawful. 

In January 2020 in Switzerland, a dozen climate activists who had been charged with trespassing 
for occupying a Credit Suisse branch to protest against the bank’s fossil fuel investments had their 
convictions overturned. On appeal, the judge concluded that because of the imminent danger of 
the climate crisis, the protesters' actions were necessary and proportional. In his ruling, Judge 
Philippe Colelough said: “Because of the insufficient measures taken to date in Switzerland, 
whether they be economic or political, the average warming will not diminish nor even stabilize, it 
will increase. In view of this, the tribunal considers that the imminence of danger is 
established…The act for which they were incriminated was a necessary and proportional means to 
achieve the goal they sought” (see Credit Suisse Protesters Trial). 

Similar defences have had some success, with historic decisions made in France and in the UK. In 
France, a criminal court in Lyon found that climate activists had stolen portraits of the French 
President, Emmanuel Macron, out of necessity to call attention to France’s failure to meet its 
climate targets (State v. Delahalle and Goinvic). In the UK a protester arrested after spray-
painting two ‘XR’ symbols onto the headquarters of Cambridgeshire County Council was found 
not guilty on the grounds that she was acting to protect her land and home (Trial of Angela 
Ditchfield). However, most defendants over the past year have not been so lucky. 

With the current COVID-19 pandemic, major climate protests are unlikely to occur for some time, 
limiting the number of test cases available to fully assess the outcome of protest strategies by 
Extinction Rebellion and others. 

Continued focus on human rights 

The success of a small number of high-profile climate cases has led to an uptick in litigation 
relying on human rights arguments over the past 12 months. This follows the trend of human 
rights-related cases emerging as a dominant climate litigation strategy.  

Between 2015 and May 2020, litigants brought 36 lawsuits against states, as well as three 
lawsuits and one investigation against corporations for human rights violations related to climate 
change. These cases were filed in 23 national jurisdictions and two regional and three global 
judicial or quasi-judicial bodies (Rodríguez-Garavito, 2020a). Prior to 2015, only five rights-based 
climate cases had been filed in the world. Such rights-based climate cases form part of a so-
called “human rights turn” in climate litigation (Peel and Osofsky, 2018). 

The use of human rights norms has been particularly important in climate litigation in the Global 
South. Many of the developing suite of cases in the Global South have relied on a rights-based 
strategy to hold governments and corporations to account (Peel and Lin, 2019; Setzer and 
Benjamin, 2019). In some developing countries, climate litigation follows a path opened over the 
past 30 years by lawsuits based on constitutional rights in general and socioeconomic rights in 
particular (Rodríguez-Garavito, 2020b).  

In this section we examine the use of human rights as a basis for cases that oblige states to 
reduce their emissions, or involve ‘climate refugees’ affected by climate change, or are brought by 
young people who represent current and future generations. In the following section we consider 
how human rights are also being used as a basis for litigation against major emitting companies.  
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Human rights as a basis for obliging states to reduce their emissions 
Litigants using these strategies argue that to comply with human rights obligations states need 
to reduce greenhouse gas emissions with the highest possible level of ambition. Upon winning a 
sequence of court decisions, with its final appeal concluded in December 2019, the Urgenda case 
became the first in the world in which a highest level domestic court established a state’s duty to 
reduce emissions by an absolute minimum amount (see Box 2.1).  

The Urgenda case forms part of a rapidly evolving body of norms at the national, regional and 
international level regarding states’ human rights obligations to urgently mitigate climate 
change. Since the first decision in the Urgenda case was issued in 2015, individuals and 
communities around the world have initiated proceedings against states seeking to achieve 
similar rulings. There are ongoing legal proceedings regarding states’ human rights obligations to 
mitigate climate change in Ireland, France, Belgium, Sweden, Switzerland, Germany, the United 
States, Canada, Peru and South Korea. Arguments relied on by litigants in these cases often 
centre on the idea that reducing emissions with the highest possible level of ambition amounts to 
a due diligence standard for complying with human rights obligations and that this is informed by 
the notion of ‘fair share’ or ‘common but differentiated responsibilities’.   

One of the latest examples is Kim Yujin et al. v. South Korea, which was filed in March 2020 by 19 
young people. They allege that South Korea’s emissions reduction target for 2030 is inadequate to 
keep the rise in global average temperature to below , and that this violates their 
constitutional rights to life, to human dignity, to a healthy environment and to equality before 
the law and non-discrimination. The case has been filed in the Constitutional Court and, if 
successful, would potentially require the government to revise its national emissions reduction 
targets to bring them in line with the Paris Agreement’s temperature goal. This would be similar in 
outcome to the Urgenda case. Kim Yujin et al. v. South Korea is the first case of its kind in East 
Asia and will also provide a precedent for how litigants can bring cases and how courts are able to 
manage and hear climate litigation during the COVID-19 era.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Youth plaintiffs in the Kim 
Yujin et al. v. South Korea 
case, pictured on the day they 
filed the lawsuit with the 
Constitutional Court.  

Photo credit: Youth 4 Climate 
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Box 2.1. Landmark ruling of the Supreme Court in the Urgenda case 

The landmark litigation of Urgenda v. 
State of the Netherlands has been the 
subject of much interest and public 
attention since its first success in 2015, 
when it became the first case in the world 
to establish a legal duty on a government 
to prevent dangerous climate change. 
The case has been subject to two levels of 
appeal, but on 20 December 2019 the 
Supreme Court of the Netherlands 
confirmed the lower court’s decision and 
followed the advice of the Procurator 
General that the Dutch Government is 
under an obligation to significantly 
reduce its greenhouse gas emissions in 
the short-term to prevent dangerous climate change (see Setzer and van Berkel, 2019 for an 
analysis of the Advisory Opinion).  

The Supreme Court rejected all of the state’s arguments, including the claim that emissions from 
the Netherlands are small – roughly around 0.4 per cent of global emissions – and therefore the 
impact of tightening its emissions reduction policies would just be a “drop in the ocean”. Instead, 
the Supreme Court determined that “a country cannot escape its own share of the responsibility 
to take measures by arguing that compared to the rest of the world, its own emissions are 
relatively limited in scope and that a further reduction of its own emissions would have very little 
impact on a global scale. The state is therefore obliged to reduce greenhouse gas emissions from 
its territory in proportion to its share of the responsibility” (Supreme Court’s summary of the 
decision).  

Lessons for other cases 

There are several aspects of the judgment that offer possible lessons for future cases (for a more 
detailed discussion, see Setzer and Yoshida, 2020). 

Firstly, the Supreme Court affirmed the judgment of the Court of Appeal, which held that the 
risks of climate change fell within the scope of the European Convention on Human Rights 
(ECHR), particularly within Article 2 (right to life) and Article 8 (private and family life). In so 
doing, the Court created the basis for the argument that climate change is a human rights issue. 
Moreover, the Supreme Court confirmed that the absence of a definitive answer in the ECHR or in 
existing case law did not prevent the national court from providing an opinion on the precise 
scope of the state’s positive obligations. Conversely, the Supreme Court accepted that the 
practice of the Contracting States to the ECHR, international treaties, soft law sources and 
principles of international law, such as the ‘no harm’ principle and the precautionary principle, 
offered enough common ground to answer such new questions of law.  

Secondly, the decision noted that while there might be uncertainty around what climate risks will 
materialise in the Netherlands and when, without significant emissions reductions in the short 
term the combined impact of such risks is likely to lead to hundreds of thousands of victims in 
Western Europe in the second half of this century alone (at [2.1]). The fact that these risks would 
only become apparent in the future and that there is a degree of uncertainty, therefore, is not an 
obstacle for applying Articles 2 and 8 of the ECHR in the present, when interpreted in light of the 
precautionary principle (at [5.6.2]). Moreover, the Supreme Court confirmed that it is not 
necessary to individually identify prospective victims of climate change, but that the state owes 
obligations to the general population (at [5.3.1] and [5.6.2]). 

Celebrating success of 
the Urgenda case. Photo 
credit: Chantal Bekker 
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Finally, the Supreme Court determined that the state was required to do its “part” to counter the 
risk of climate change and to reduce emissions in line with its “fair share” of global emissions 
reductions. This reflects the Netherlands’ commitment as a developed country to take the lead in 
mitigating climate change under international climate change law. In establishing this duty, the 
Supreme Court took into account the global nature of climate change and the “individual 
responsibility” of states to mitigate dangerous climate change, pursuant to their common but 
differentiated responsibilities, as established under the United Nations Framework Convention on 
Climate Change (UNFCCC) and the “no harm principle” of international law.  

 
Climate refugees8 
Another important development in climate litigation involves the circumstances of ‘climate 
refugees’ – individuals seeking refuge or asylum having fled their home for fear of the threat of 
climate change impacts to their livelihoods.  

Teitiota v. New Zealand is the first case to tackle the issue of rising sea levels and its implications 
for low-lying islands, coasts and communities presented to the UN Human Rights Committee 
(UN Human Rights Committee on the Teitiota Communication). Ioane Teitiota is a national of 
the Republic of Kiribati who fled to New Zealand. Following the rejection of the application that 
he filed for refugee status in New Zealand, and his removal to Kiribati in September 2015, Teitiota 
filed a Communication before the UN Human Rights Committee. Teitiota relied upon the well-
established principle in international law that states have an obligation not to extradite, deport, 
expel or otherwise remove a person from their territory when there are substantial grounds for 
believing that there is a real risk of irreparable harm. The case raises a discussion on the scope of 
the right to life, climate migration and how the so-called ‘slow violence’ of climate change is 
understood in that context. 

In January 2020 the UN Human Rights Committee held that ultimately it was not in a position to 
conclude that the claimant’s rights under Article 6 of the International Covenant on Civil and 
Political Rights (ICCPR) were violated upon his deportation (at [9.14]). However, this finding was 
made without prejudice to future changes. Significantly, the Committee made important 
statements in the decision relating to the non-refoulement obligation of states (such as New 
Zealand, in this case) in relation to climate change-related harm. The first is that state parties 
have an obligation to respect and ensure the right to life that extends to “reasonably foreseeable” 
threats and life-threatening situations that result in a loss of life. The Committee makes it clear 
that severe environmental degradation can adversely affect an individual’s wellbeing and lead to 
a violation of the right to life. Both sudden onset and slow onset events (such as sea level rise) 
could propel migration on the basis of climate change-related harm, thereby triggering the non-
refoulement obligations of sending states.  

The decision shows that the UN Human Rights Committee is aware of the changing nature of the 
effects of climate change. However, it reiterates that there is a high threshold in order to satisfy 
the test of ‘imminence’ of human rights harms in climate-vulnerable states: the Committee 
accepted the litigant’s claims that sea level rise is likely to render Kiribati uninhabitable in 10–15 
years’ time, but found this is enough time for the state to take affirmative measures, including 
where necessary relocating its population, thus rendering New Zealand’s decision to deport the 
claimant not inconsistent with Article 6 of the ICCPR.  

The Committee’s decision contrasts with the Dutch Supreme Court decision in the Urgenda case, 
which concluded that states may owe obligations to members of the general public in relation to 
risks of future harm posed by climate change. Nevertheless, the Teitiota decision comes in the 
context of a very limited international regulatory framework on climate migration, and states’ 

                                                 
8  This subsection summarises an analysis of climate refugees and climate litigation developed in Setzer and Yoshida (2020).  
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obligations of non-refoulement under the ICCPR, rather than their obligations with respect to 
climate change migration. The UNFCCC Taskforce on Displacement created an expert dialogue 
between relevant major UN organisations, but it has no mandate to regulate or create legal 
obligations with respect to climate-induced migration, and no such mandate exists within other 
international instruments.  

In addition, this decision comes at a time where pronouncements are awaited in other high-
profile cases alleging climate-related violations of human rights, such as a complaint brought 
before UN Human Rights Committee by a group of Torres Strait Islanders against the Australian 
government over its inaction on climate change. The complaint sets out how climate change is 
triggering life-threatening adverse impacts, including risks to food and water security, mass 
migration and the destruction of species and the environment.  

Future generations9 
Another observable trend in human rights and climate litigation is a proliferation of cases 
involving young people who are using the courts to hold governments and states to account for 
the effects of climate change now and for future generations. An example is the legal complaint 
filed on 23 September 2019 before the UN Committee on the Rights of the Child by 16 young 
people, including youth climate activist Greta Thunberg, against the states of Argentina, Brazil, 
France, Germany and Turkey (Sacchi et al v. Argentina et al).  

There was also an important decision in the past year in the Juliana v. United States case. In this 
constitutional claim, 21 children assert that the US federal government violated their 
constitutional rights by causing dangerous carbon dioxide concentrations. The plaintiffs sought 
declaratory relief and an injunction ordering the Government to implement a plan to phase out 
fossil fuel emissions and draw down excess atmospheric carbon dioxide. On 17 January 2020, the 
US Court of Appeals for the Ninth Circuit, by majority, dismissed the case, although opinion was 
sharply divided. The majority found that the federal government “has long promoted fossil fuel 
use despite knowing that it can cause catastrophic climate change, and that failure to change 
existing policy may hasten an environmental apocalypse”, but the Court ultimately found against 
the plaintiffs on the basis of institutional competence and non-justiciability (i.e. being unsuitable 
for judicial determination because of its subject matter). The Court concluded that the relief was 
a matter for the legislature, and on 2 March 2020 attorneys for the youth plaintiffs filed a petition 
(rehearing en banc), in which they asked the full Ninth Circuit Court of Appeals to convene a new 
panel of 11 circuit court judges to review January’s opinion.   

While the decision in the Juliana case was disappointing for the plaintiffs, importantly the 
majority judgment recognises that the “record leaves little basis for denying that climate 
change… is approaching the ‘point of no return’”. The Court noted that the US government 
contributes to climate change not only through inaction but also affirmatively by promoting fossil 
fuel use. Importantly, the Court upheld the district court’s finding that the causation requirement 
was satisfied and that the plaintiffs’ injuries were caused by carbon emissions from fossil fuel 
production, extraction and transportation. In a strong dissent Judge Staton opened with the 
words: “It is as if an asteroid were barrelling toward Earth and the government decided to shut 
down our only defences… the mere fact that this suit cannot alone halt climate change does not 
mean that it presents no claim suitable for judicial resolution.” 

Litigation against the Carbon Majors 

Strategic climate change litigation continues to be used with the explicit aspiration to influence 
corporate behaviour in relation to climate change and/or raise public awareness about fossil fuel 
companies. Following a first wave of unsuccessful lawsuits against oil, gas and electric companies 
in the early 2000s in North American courts, over the past five years a new wave of climate 

                                                 
9  This subsection also summarises an analysis developed in Setzer and Yoshida (2020).  
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change lawsuits have been filed against major fossil fuel companies – the so-called ‘Carbon 
Majors’ (see Figure 2.1 below).  

The Carbon Majors research (Heede, 2014) continues to drive efforts around the world aiming to 
hold the fossil fuel industry to account for climate change. The research has been widely cited in 
climate litigation, including in (i) damage cases (e.g. the liability suits filed by state and local 
governments in the United States); (ii) technical disclosure claims; and (iii) human rights 
procedures. These different types of cases filed against major fossil fuel companies will be further 
discussed in this section. 

Litigation against Carbon Majors also continues to benefit from advancements in climate 
attribution research. Over the past year, there has been a clear effort from legal scholars and 
climate scientists to make these findings more accessible to litigants. In terms of the science, 
there is robust evidence to establish a strong causal connection between historic and future 
anthropogenic greenhouse gas emissions, an increase in the global mean surface temperature 
and the likelihood of individual severe weather and climate-related events.  

But to be used in courts, law and climate science need to be connected. In an increasing number 
of climate litigation cases, challenges remain when attributing specific climate-related events to 
global greenhouse gas emissions or specific emitters (Burger et al., 2020; Minnerop and Otto, 
2020). Interdisciplinary research has now started to offer approaches that enable causal 
statements to be made in law about the physical reality of climate phenomena, side by side with 
the presentation of probabilistic evidence that defines the relationships between factors in and 
events caused by our changing climate (see Minnerop and Otto, 2020). 

There are currently at least 40 ongoing climate cases worldwide against Carbon Major companies, 
the majority of which have been brought since 2005 (see Figure 2.2):  

 33 lawsuits in the United States 
 Two lawsuits in France: Friends of the Earth et al. v. Total and Notre Affaire à Tous and 

Others v. Total  
 One lawsuit in Argentina: Mapuche Confederation of Neuquén v. YPF et al.  
 One lawsuit in Germany: Lliuya v. RWE 
 One lawsuit in the Netherlands: Milieudefensie et al. v. Royal Dutch Shell plc.  
 One lawsuit in Nigeria: Gbemre v. Shell Petroleum Development Company of Nigeria Ltd  

et al.  
 One inquiry in the Philippines: Carbon Majors Inquiry, Human Rights Commission 
 One lawsuit and one complaint in the United Kingdom: Deutsche Bank AG v. Total Global 

Steel Ltd, and Complaint against BP in respect of violations of the OECD Guidelines.  

Climate litigation cases are filed against Carbon Majors on a variety of grounds: liability suits 
seeking damages triggered by climate change, claims that companies have defrauded 
shareholders and misrepresented the impacts of climate change on their business, greenwashing 
(misleading advertisement) claims, claims related to inadequate environmental assessment of 
projects, and claims dealing with the violation of human rights obligations.  
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Figure 2.2. Numbers of cases against the Carbon Majors, January 2005–May 2020  

  
Source: Authors based on CCLW and Sabin Center data 
 
Cases seeking damages for climate change 
Several high-profile cases against Carbon Majors are sought in tort, for instance public nuisance, 
private nuisance and negligence. The premise of such cases is that Carbon Majors have 
contributed a significant amount to the greenhouse gases that cause climate change and that 
they understood the consequences of burning fossil fuels and yet continued to do so, and 
therefore should be held liable for the consequent damages (Sher, 2020). Some litigants argue 
that Carbon Major corporations took actions to confound or mislead the public about climate 
science (Supran and Oreskes, 2017; Marjanac and Patton, 2018). These cases typically rely on tort 
law and advancements in climate science, particularly climate attribution. Notably, some of 
these lawsuits focus not on the defendant’s own emissions, but rather on the sale of the fossil 
fuels they extract to those who will eventually burn them (Varvastian and Kalunga, 2020). 

Liability cases against major emitters include Lliuya v. RWE AG, the case brought in Germany by a 
Peruvian farmer against RWE, the German electric utilities company, and the 13 lawsuits brought 
in the United States by sub-national governments – cities, counties and one state – against a 
number of Carbon Major companies.  

Over the past year the case against RWE has remained in the evidentiary phase, with the Higher 
Regional Court of Hamm awaiting the State of Peru to authorise an inspection of the premises 
that are the subject of the lawsuit. Under German procedural law, this means that the Hamm 
court has accepted that the case is plausible, and its decision will depend on the scientific 
evidence provided. 

Some important developments have taken place in the US sub-national government cases over 
the past year. These cases deal with an alleged nuisance and product liability arising from the role 
of fossil fuel products in global warming. In Rhode Island v. Chevron Corp and Mayor and City 
Council of Baltimore v. BP the plaintiffs successfully argued that the case should be heard by the 
state court. Following the decision, the defendants appealed to the US Supreme Court, though it 
is not clear if it will accept the case. Similarly, in May 2020 the US Court of Appeals for the Ninth 
Circuit allowed San Francisco, Oakland, San Mateo County, and five other cities and counties to 
pursue their lawsuits in state court. In 12 of the 13 cases, the cities and counties argue that the 
cases belong in state court as they raise classic local-level concerns, such as the costs of local 
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infrastructure damage linked to sea level rise.10 The companies, in turn, countered that climate 
change is a global issue, putting the litigation beyond the jurisdiction of state courts, which could 
limit the cities’ chances of success. 

Climate risk, fraud and disclosure 
In addition to cases that focus on the impacts of past emissions, litigants have pursued changes 
in current and future corporate behaviour. More cases of climate litigation affecting the financial 
sector were filed last year than in any previous year (Solana, 2019). Some cases arose from 
financial investments in the fossil fuel industry (see Harvard Climate Justice Coalition and Others 
v. Harvard Corporation and Others), and from shareholders’ claims against banks, pension funds 
and investment funds for failing to incorporate climate risk into their decision-making and for 
failing to disclose climate risk to their beneficiaries (see Mark McVeigh v. Retail Employees 
Superannuation Pty Ltd). Such cases are brought as a way to force these institutions to make 
changes to their business and investment models in the face of altered risk. 

Several lawsuits have also asserted that these companies are misleading consumers about the 
central role their products play in causing climate change and/or intentionally misleading 
investors about material climate-driven risks to its business. One of these cases –  State of New 
York v. Exxon Mobil Corporation – was recently closed. The New York state judge handed Exxon a 
victory in the civil case brought by the state’s Attorney General, who had argued that the 
company had engaged in fraud through its statements about how it accounted for the costs of 
climate change regulation. The case started in 2015, with a four-year investigation that led 
ultimately to a lawsuit alleging that Exxon’s publicly disclosed projections of climate change-
related costs were inconsistent with its internal projections and were therefore fraudulent. The 
court held that the majority of investment decisions are not based on climate change cost 
assumptions and therefore the Attorney General had not been able to prove material 
misrepresentation. However, the Court was careful to note that its decision did not excuse Exxon 
from any responsibility it may have for causing climate change as the case related only to issues 
of fraud and not to climate change more broadly.  

In October 2019, before the New York Exxon ruling but after a similar investigation, the 
Massachusetts Attorney General also filed a claim against Exxon for failing to disclose its climate 
change-related business risks (Commonwealth v. Exxon Mobil Corp.). The case resembles New 
York’s case in some aspects, but relies on Massachusetts state’s laws, and a broader ambit of 
accusations concerning fraud and advertising. In May 2020 the Attorney General amended the 
complaint to highlight that the COVID-19 pandemic gives a ‘preview’ of how shocks to the 
economy, including sudden drops in fossil fuel demand, have potentially dire consequences for 
companies like Exxon and their investors, but that Exxon continues to fail to disclose to investors 
the systemic financial risks from climate change nonetheless. 

In a more recent trend, lawsuits have been launched against Carbon Major companies for 
inconsistencies between discourse and action. In Milieudefensie et al. v. Royal Dutch Shell the 
plaintiffs claim that Shell committed to support the Paris Agreement and at the same time 
continued to lobby against climate policy and to invest in oil and gas extraction.  

One modality of this discrepancy, sometimes referred to as ‘greenwashing’, manifests when 
products, services or advertising campaigns mislead consumers about their overall environmental 
performance or benefits. In December 2019, the environmental law firm/NGO ClientEarth filed a 
Complaint against BP to the UK Contact Point under the OECD Guidelines for Multinational 
Enterprises. The Complaint alleged that a BP advertising campaign had misrepresented the scale 
of BP’s low-carbon activities, provided inaccurate information about the emissions savings from 
its natural gas activities, and overemphasised the importance and desirability of increasing 
primary energy demand. The complaint did not proceed due to BP ending its ad campaign. 
                                                 
10  The exception is City of New York v. BP p.l.c., which was filed before a federal court.  
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Nevertheless, the UK Contact Point analysed the filing and found that the complaint was 
material and substantiated. Another case of climate-related ‘greenwashing’ was filed against 
Exxon before the D.C. Superior Court in May 2020. In the lawsuit Beyond Pesticides v. Exxon Mobil 
Corp., the NGO Beyond Pesticides claims that Exxon is using false and deceptive marketing and 
misrepresenting its investments in clean energy, therefore violating the Consumer Protection Act. 

Human rights as a basis for Carbon Majors litigation 
While climate litigation against the Carbon Majors has largely been argued on the basis of tort 
law, plaintiffs have started to argue that corporations hold specific human rights responsibilities 
in this connection. However, private law is an area where human rights law is not clear-cut 
(Savaresi and Auz, 2019), unlike states’ duties to protect (as discussed above). The so-called 
business and human rights regime is only specified in soft law instruments, such as the UN 
Guiding Principles on Business and Human Rights. 

The first climate case claiming that fossil fuel companies’ activities constitute a violation of 
human rights was the inquiry initiated by the Human Rights Commission of the Philippines, a 
petition filed by Greenpeace Southeast Asia and Philippines in 2015. In December 2019, at an 
event held during the UN climate negotiations (COP25), the Human Rights Commission 
anticipated the result of the investigation – that Carbon Major companies could be found legally 
and morally liable for human rights violations arising from climate change. The final report and 
recommendations have not yet been published.  

Litigants have also been trying to expand strategies for Carbon Major litigation based on the 
concepts of duty of care and duty of vigilance. For example, in Notre Affaire à Tous and Others v. 
Total, an alliance of French NGOs and local governments filed a complaint against oil major 
Total. The complaint is based on the 2017 French Law of Vigilance, which requires a company to 
produce a “plan of vigilance” that identifies and seeks to mitigate risks to human rights, 
fundamental freedoms, the environment, and public health that could result directly or indirectly 
from the operations of the company and of the companies it controls. The plaintiffs sought a 
court order forcing Total to issue a new vigilance plan that considered the risks related to global 
warming beyond 1.5°C, Total’s contributions to those risks, and a plan aligning the company’s 
activities with a greenhouse gas emissions reduction pathway compatible with limiting warming 
to 1.5°C. Although the complaint was dismissed, with the court concluding that the case should 
have been brought before a commercial court, the case could inspire other similar legal actions 
aiming to hold Carbon Major corporations to higher standards of climate responsibility. 
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3. Litigation strategy: understanding the  
potential impacts  

As climate change litigation is increasingly seen as a tool for climate governance, it is important 
for potential litigators to understand the possible regulatory impact that it can have in order to 
assess its resonance in different circumstances.  

Climate change litigation can have direct and/or indirect regulatory impacts (Peel and Osofsky, 
2015):  

 Direct regulatory impacts occur where formal legal change results from the litigation. This 
may be manifested through targeted rules, policies or decision-making procedures that 
are mandated by a judgment or arise out of the legal interpretation developed by the 
court. Direct regulatory impacts will depend on litigants having access to justice and 
overcoming technical legal hurdles including standing, costs and separation-of-powers.  

 Indirect regulatory impacts are diffuse and describe pathways flowing from litigation that 
arise due to the incentives that judgments provide for behavioural change by 
governmental and non-governmental actors. Indirect regulatory impacts include increased 
sensitisation of legal institutions to the nature of climate change, increased public 
awareness of climate change and its impacts, and increased perception of ‘litigation risk’ 
on the part of governments and/or corporate actors.  

While direct and indirect regulatory impacts can be observed among all types of climate 
litigation, questions about whether the outcomes of these cases actually help to address climate 
change in a meaningful way as yet remain unanswered (Bouwer, 2018; Setzer and Vanhala 2019).  

Assessing the significance of climate change litigation involves questions of how to define impact; 
which evidence sources to consider; and the relevant timeframe for assessment (Setzer and 
Vanhala, 2019). Timeframe is particularly important given that legal cases may take several years 
to journey through the courts and the full effects may be manifested much later down the line. At 
the same time, an evaluation of the effectiveness and impacts of climate litigation does not end 
with the result in the courts; a consideration of what cases or strategies work must include an 
understanding that a win or loss in litigation may have implications that are complex and difficult 
to understand (Bouwer, 2020). Moreover, litigation strategies do not take place in isolation from 
other political and social mobilisation efforts. Socio-legal research suggests that litigation 
strategies need to be combined with other strategies, such as policy advocacy and public 
campaigns (Cummings and Rhode, 2009). As well as qualitative assessments of impacts, it is 
important to add a quantitative assessment of the economic costs and impacts of climate 
litigation (Setzer, 2020). Research on the financial costs of litigation is only starting to produce 
results.  

Ways in which litigation can impact governments 

Strategic litigation against governments has varied aims. Some cases seek increased ambition, 
e.g. initiating climate change mitigation measures or challenging existing government emissions 
reduction measures. Some seek the enforcement of existing legislation, e.g. national climate 
change laws or the implementation of countries’ international emissions-reduction commitments, 
as well as aligning national laws with the Paris Agreement’s targets. Others focus on challenging 
environmental assessment and permitting decisions, e.g. requiring that administrative decision-
makers consider climate change impacts in the approval of large-scale projects.  
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A handful of successful landmark cases indicates the type of pro-regulatory impacts that can 
result from climate litigation. The 2007 landmark judgment of the US Supreme Court in 
Massachusetts v. EPA established a regulatory mandate for measures to control greenhouse gas 
emissions in the United States (Fisher, 2013). The decision was later used by the government to 
justify the regulation of motor vehicle and power plant emissions. In Pakistan, the 2015 ruling in 
Ashgar Leghari v. Federation of Pakistan led to the establishment of a joint expert–government 
Climate Change Commission to effectively implement the National Climate Change Policy 
(Setzer and Benjamin, 2019).  

More recently, following the Supreme Court decision in Urgenda v. State of the Netherlands in 
April 2020, the Dutch government announced its plan to comply with the ruling. The plan includes 
reducing the capacity of its remaining coal-fired power stations by 75 per cent and implementing 
a €3 billion package of measures to reduce Dutch emissions by 2020. Most of these actions were 
taken from the ‘54 Climate Solutions Plan’ submitted by Urgenda.11 The case also motivated a 
wave of climate change litigation across the world (see Box 2.1).  

Yet many attempts to reproduce these landmark cases in other jurisdictions have been 
unsuccessful (Bouwer 2020). For example, in Armando Ferrão Carvalho and Others v. The 
European Parliament and the Council the court dismissed the case on justiciability grounds, 
finding that the plaintiffs could not bring the case since they are not sufficiently and directly 
affected by these policies (an appeal for this case is pending). In Union of Swiss Senior Women for 
Climate Protection v. Swiss Federal Council and Others the Swiss Federal Court dismissed the case 
based on the assertion that the protection of fundamental rights requested by the appellants 
cannot be claimed until the Paris Agreement’s long-term temperature goal is exceeded.12  

At the same time, there are regulatory challenges that can be considered successful in regulating 
emissions. Many of the challenges to permits authorising high-emitting projects fall into this 
category. For instance:  

 In a recent decision of the UK Court of Appeal in Plan B Earth v. Secretary of State for 
Transport, the court concluded that the Government needed to consider the Paris 
Agreement goals in its policy framework for the expansion of Heathrow Airport. The court 
concluded that the process was invalid and therefore had to be redone.  

 In the Save Lamu decision, Kenya’s National Environmental Tribunal set aside the issuance 
of a licence for the construction of the Lamu coal-fired power plant, which would be the 
first coal-fired power plant in Kenya. The Tribunal ordered the developers to present a new 
Environmental Impact Assessment (EIA) which, among other legislation, considered the 
Kenyan 2016 Climate Change Act and the 2019 Energy Act 2019.  

 In Gloucester Resources Limited v. Minister for Planning, the Land and Environment Court 
of New South Wales, Australia, upheld the Government’s denial of the application for the 
Rocky Hill Coal Project, finding that its negative impacts (including climate change 
impacts), would outweigh the economic and other public benefits.  

 Finally, in the Earthlife decision in South Africa, the High Court in Pretoria concluded that 
climate change is a relevant consideration for the environmental review of a coal-fired 
power plant (the Thabametsi Project).  

These decisions could lead to effective mitigation, provided that the Court mandates are not 
overturned by ministerial action or inaction, as happened in South Africa (Humby, 2018) and 

                                                 
11  Available at www.urgenda.nl/en/themas/climate-case/dutch-implementation-plan/ 
12  At the time of writing the plaintiffs’ board was yet to decide whether to appeal to the European Court of Human Rights 

(www.greenpeace.org/international/press-release/43390/swiss-federal-court-human-rights-climate-crisis-health/). 
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Colombia (Rodríguez-Garavito, 2020a), or are reversed via legislative reform, as was attempted 
following the Gloucester decision in Australia (Bouwer and Setzer, 2020).  

But even in cases that are ultimately lost in courts, litigants might claim some success. This can 
be found in building narratives to fight climate change (Hilson, 2019; Nosek, 2018; also see 
Bouwer, 2020), in a strong dissenting judgment decision, in a potential precedent set for future 
cases with a different sets of facts, or simply in how the case contributed to the engagement of 
certain groups in society (see, for example the Juliana and Teitiota cases described above).  

Ways in which litigation can impact companies 

An assessment of the economic impacts of litigation also involves measuring both direct and 
indirect impacts.  

Direct impacts 
Direct financial impacts are easier to calculate. As with other types of litigation, for the 
defendants direct costs usually include legal and administrative costs, legal fees and fines and 
awards of damages. These financial impacts can occur at a pre-filing stage, during the legal 
proceeding itself, and after the final judgment, award or decision (Solana, 2020). The exponential 
increase in harmful climate impacts globally means that Carbon Major corporations may be liable 
to pay billions of dollars’ worth of damages for existing as well as future climate impacts, and not 
all climate change damage is covered by insurers (Ganguly et al, 2018). 

Indirect impacts 
Litigation has indirect financial impacts too, and these costs are harder to measure than the 
direct impacts. They include increasing premiums under liability insurance policies, increasing 
capital costs, and impacts on market valuation (Solana, 2020). Another indirect impact of 
strategic litigation is that it can affect the market valuation of listed companies. Indirect 
economic impacts resulting from climate litigation are still speculative (Setzer 2020), but in 
theory investors may react to the direct cost of the lawsuit and/or perceive that climate cases 
could undermine companies’ reputation, and they may try to anticipate potential reputational 
losses by selling their shares. In addition, investors may react if they expect an increase in climate 
litigation against the entity and try to anticipate potential costs by selling their shares in it.  

Impacts on stock prices 
The impact of litigation on stock prices is measured through event studies. The event study 
methodology has been widely used to examine shareholder wealth consequences of different 
types of lawsuits against a range of corporations. Event studies assessing the impacts of litigation 
have been undertaken for tobacco, asbestos and environmental litigation in the United States. 
These studies paint a picture of how a group of industries have been shaped by a wave of 
lawsuits.  

Event studies have not yet been carried out to assess the eventual impact of climate litigation 
against major oil companies. Once the outcomes are known, depending on the findings, event 
studies of the effects of climate litigation on share prices could help litigants to decide what 
strategies to use and raise companies’ awareness of the potential costs of losing. 

Previous event studies suggest that strategic litigation can impose detrimental financial impacts 
on share prices of the industries against which cases are brought. These financial impacts were, in 
the tobacco and asbestos cases, exacerbated by additional suits or disclosure of internal 
documents tracing a pattern of concealment and misrepresentation (Rabin, 1992). The impact of 
disclosure has also been particularly severe, as it might reveal greenwashing, which in turn is 
found to lead to additional litigation, losses in reputation and consumer trust, and corresponding 
losses in market share (Mitchell and Ramey, 2010). The law and finance literature suggests that 
litigation risk and actual litigation can have significant long-lasting effects on the defendant 
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company, its executives and directors, with further ramifications for corporate activities, policies, 
behaviours and outcomes (see Arena and Ferris, 2017).  

Impacts on the Carbon Majors 
The climate lawsuits filed against companies that are major emitters of greenhouse gases have 
already imposed significant direct costs on both plaintiffs and defendants. An assessment of 
indirect costs incurred by Carbon Major companies is needed to verify if, in addition to the direct 
costs, these companies are experiencing drops in share values that are significant enough to drive 
shifts in their policies and behaviour. Such assessment is not easy to do and has become 
particularly challenging now that the COVID-19 pandemic has reduced demand for oil, leading to 
a drop in oil prices. Nevertheless, developing an understanding of the costs and impacts of 
climate litigation is still crucial, not only within academic circles, but also for the legal 
professionals, claimants, defendants, funders and individuals that are involved in or affected by 
the outcomes of these cases. The indirect impacts of climate litigation against Carbon Major 
corporations constitute one piece of a larger puzzle that needs to be put together when 
considering if and to what extent litigation can operate as a governance tool capable of driving 
change in corporate policies and behaviours. 
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Conclusion 

The number of climate change lawsuits has been increasing in many countries. Litigation is 
spreading across the world, with at least 37 countries and eight regional and international 
jurisdictions now having experienced at least one climate lawsuit. Outside of the United States, 
climate litigation is more likely than not to lead to favourable outcomes for climate policy. 

Unlike legislation, litigation as a policy tool is necessarily reactive and undertaken on a case-by-
case basis. Further, use of the courts to address climate change faces many well-known hurdles, 
including barriers to accessing justice, difficulties in dealing with scientific evidence, and the 
conservatism of many courts when confronted with contentious policy issues. There are also 
questions around the efficiency and effectiveness of enforcing judgments. All of these factors 
need to be considered when determining whether or not litigation is an appropriate pathway to 
achieving action on climate change. 

Finally, it is likely that after the COVID-19 pandemic, future reviews of climate litigation are likely 
to reflect stark changes in both the types of new cases being brought, and the practicalities of 
hearing cases in a socially distant world. Yet, climate litigation may remain as important as ever, 
with economic recovery packages from the pandemic presenting the opportunity to completely 
overhaul political, economic and social systems, and in so doing, having the potential to be either 
extremely harmful or extremely beneficial for the climate. Understanding the impacts of climate 
litigation will help to inform how it can be best used to hold governments and companies to 
account about their efforts to ensure a safer and more sustainable world after the COVID-19 
pandemic.  
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